
 

 

CANADA 
PROVINCE OF QUÉBEC 
DISTRICT OF MONTRÉAL 

S U P E R I O R  C O U R T  
(Class Actions) 

 

  
No.: 500-06-001041-207 CHAFIK MIHOUBI 

 
Plaintiff 

v. 
 
PRICELINE.COM, L.L.C. 
-and- 
HOTWIRE, INC. 
-and- 
HOMEAWAY.COM, INC. 
-and- 
ACCOR SA 
-and- 
BEDANDBREAKFAST.COM, INC. 
-and- 
CANADASTAYS (1760335 ONTARIO 
INC.) 
-and- 
HILTON WORLDWIDE HOLDINGS, INC. 
-and- 
SIX CONTINENTS HOTELS, INC. 
-and- 
ORBITZ WORLDWIDE, L.L.C. 
-and- 
HYATT HOTELS CORPORATION 
-and- 
WYNDHAM HOTEL GROUP, L.L.C. 
-and- 
KAYAK EUROPE, G.M.B.H. 
-and- 
BENJAMIN & BROTHERS, L.L.C. 
(RESERVATIONS.COM) 
 

Defendants 

  
 

 

DEFENCE OF THE DEFENDANT ACCOR SA  
(Art. 170 C.C.P.) 
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IN DEFENCE TO PLAINTIFF'S JUDICIAL APPLICATION ORIGINATING A CLASS 
ACTION, DEFENDANT ACCOR SA (“ACCOR”) SUBMITS THE FOLLOWING: 

1. With respect to the allegations contained in paragraphs 1 and 2 of the Demande 
introductive d’instance de l’action collective (the “Application”), it refers to the 
Consumer Protection Act, CQLR c. P-40.1 (the “CPA”), denying any liability and 
the validity of the conclusions sought by the Plaintiff. 

2. It denies the allegations contained in paragraphs 3 to 5 of the Application. 

3. With respect to the allegations contained in paragraphs 6 to 8 of the Application, it 
refers to the authorization judgement rendered by Justice Martin Sheehan on 
January, 11 2022 (the “Authorization Judgment”), denying any liability and the 
validity of the conclusions sought by the Plaintiff. 

4. It has no knowledge of the allegations contained in paragraphs 9 to 13 of the 
Application. 

5. With respect to the allegations contained in paragraphs 14 and 16 of the 
Application, Accor admits operating a website and mobile application allowing 
users to book accommodations for numerous countries, having no knowledge of 
the activities of other defendants. 

6. It has no knowledge of the allegations contained in paragraph 15 of the Application. 

7. It denies the allegations contained in paragraph 17 of the Application. 

8. With respect to the allegations contained in paragraph 18 of the Application, it 
refers to the Authorization Judgement, denying any liability and the validity of the 
conclusions sought by the Plaintiff. 

9. It has no knowledge of the allegations contained in paragraph 19 of the Application. 

10. It denies as drafted the allegations contained in paragraphs 20 to 24 of the 
Application. 

11. It has no knowledge of the allegations contained in paragraphs 25 to 54 of the 
Application. 

12. With respect to the allegations contained in paragraph 55 of the Application, it 
refers to Exhibit P-24, denying anything inconsistent therewith. 

13. It denies as drafted the allegations contained in paragraphs 56 to 60 of the 
Application. 

14. It has no knowledge of the allegations contained in paragraphs 61 to 118 of the 
Application. 
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15. With respect to the allegations contained in paragraphs 119 to 130, it refers to the 
applicable laws and regulations, denying any liability and the validity of the 
conclusions sought by the Plaintiff. 

16. It denies the allegations contained in paragraphs 131 to 149 of the Application. 

AND FOR FURTHER PLEA, THE DEFENDANT ACCOR S.A. ADDS THE 
FOLLOWING: 

A. Introduction 

17. Accor is a global hotel operator and franchisor, offering a diverse brand portfolio 
with more than 40 hotel brands in numerous countries around the world. 

18. Accor SA operates and franchises certain hotels located in Europe. Subsidiary 
entities of Accor SA operate and franchise hotels in North America. Accor SA does 
not set the fees for all Accor branded hotels worldwide. 

19. Accor did not breach any legal requirements since it only advertises a single price 
in its accommodation booking process in a manner that is not misleading to 
consumers.  

20. Any fees invoiced to the customers are duly and completely disclosed to the Accor 
customers in the context of any reservation on the Accor website or application. 

B. Accor duly discloses the fees invoiced to the class members 

21. The reservation process for a hotel room on the Accor website or on its application 
is clear and leaves no doubt for the class members with regards to the fees 
invoiced, as appears from a screen shot of the reservation process for a given 
Accor hotel, communicated herewith as Exhibit A-1. 

22. As appears from the first screenshot in Exhibit A-1 at page 1, the first results page, 
which includes different hotel establishments in which different types of 
accommodations are available, includes disclaimers, at the rate display, that the 
rate displayed is a “rate from”. 

23. As appears from Exhibit A-1, at page 3, as soon as a particular room is selected 
for the first time from the various room options, a total price for the stay is detailed, 
including taxes and fees: 
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24. A dropdown Cart details, shown at page 4 of Exhibit A-1, specifies “Fees of which 
Resort Experience Fees: $61.99CA per night.” 

 

25. The Cart details also contain a link to Pricing conditions, and as appears at page 
5 of Exhibit A-1, the Pricing conditions also detail the taxes and fees. 

26. In order for a reservation to be completed and as appears from Exhibit A-1, the 
detailed total, including taxes and fees, must be (i) validated in the process shown 
at pages 3 and 4, (ii) confirmed in the process shown at pages 8 and 9 and (iii) 
reviewed when completing payment, as shown at page 9. 

27. The link to the Pricing conditions breaking out the components of the total price 
appears again at pages 6, 8 and 9 of Exhibit A-1. 

28. Consequently, the class members are aware, throughout all of the different steps, 
of the fees invoiced.   

29. Accor’s process is therefore fully compliant with legal requirements. 

30. In addition, the class members did not suffer any damages through the reservation 
process. They had multiple opportunities to cancel their reservation should they 
wish to do so. 
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C. The civil recourses provided by the Consumer Protection Act cannot be 
applied to this matter 

31. Accor’s terms and conditions on its website provide that the site “allows the 
reservation of rooms in hotels or other types of accommodation operated under an 
ACCOR brand”, as appears from the terms and conditions attached herewith as 
Exhibit A-2. 

32. The civil recourses provided for at section 272 CPA are unavailable to the class 
members, as this provision is inapplicable to contracts regarding the lease of an 
immovable, pursuant to sections 6 and 6.1 CPA. 

33. Only sections 264 to 267 and 277 to 290.1 CPA of title IV respecting business 
practices, are applicable to the rental of an immovable property. 

34. Section 272 of the CPA is thus inapplicable to the rental of an immovable property 
for vacation purposes and there are no civil remedies that can be sought by Mr. 
Mihoubi or by the class members under the CPA. 

D. There is no valid claim against Accor for punitive damages 

35. There are no allegations in the Application that can justify an award of any punitive 
damages against Accor. 

36. Considering that no civil remedies can be sought based on section 272 CPA, the 
class members cannot claim punitive damages. 

37. In addition, there is not in the present case any intentional, malicious or vexatious 
conduct by Accor nor any conduct displaying ignorance, carelessness or serious 
negligence with respect to their obligations and consumers’ rights.  As a result, 
there cannot be any award of punitive damages against Accor. 

E. French law is applicable to the contract concluded between the class 
members and Accor 

38. Article 12 of Accor’s General Terms and Conditions of Services (the “Terms and 
Conditions”), filed as Exhibit A-2, entitled “Applicable Law and Dispute 
Resolution” specifically provides that the Terms and Conditions are governed by 
French law. 

39. Considering that section 19 CPA is inapplicable to contracts regarding the lease 
of an immovable, French law is applicable to the contract concluded between the 
class members and Accor. 

40. Consequently, French law is applicable to the contract concluded between the 
class members and Accor. 

41. There can be no recourse against Accor pursuant to the CPA. 
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F. Answers to the common issues 

42. For these reasons, the principal issues of fact and law to be dealt with collectively 
must be answered as follows: 

1) Are the contracts between Class Members and Defendants contracts regarding 
the lease of an immovable within the meaning of sections 6 and 6.1 of the CPA? 
 
Answer: Yes. 
 
2) Are the first prices that appear on the Defendants’ websites and mobile 
applications following a search for accommodations advertised prices within the 
meaning of Section 224(c) of the CPA? 
 
Answer: No. 
 
3) Did the Defendants breach their obligations under the CPA by advertising on 
their websites and mobile applications a lower price than the one ultimately 
charged? 
 
Answer: No. 

 
4) Did the Defendants breach their obligations under the CPA by placing more 
emphasis on the price per night than the price of the stay? 
 
Answer: No. 
 
5) Are the class members entitled to compensation for the difference between the 
advertised price and the invoiced price, less taxes and duties provided for in the 
exceptions to article 224(3) CPA and article 91.8 of the Regulation? 
 
Answer: No. 

 
6) Should the defendants be ordered to pay punitive damages to the class 
members? 
 
Answer: No. 
 
7) Should the members’ claims be recovered collectively? 
 
Answer: No. 
 
8) What is the amount of the fees unlawfully charged to each class member? 
 
Answer: No fees were unlawfully charged. 

43. The Judicial Application Originating a Class Action is ill founded in fact and in law. 
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44. Accor’s Defence is well founded in fact and in law. 

FOR THESE REASONS, DEFENDANT PRAYS THIS HONOURABLE COURT TO: 

A. GRANT the present Defence; 

B. DISMISS Plaintiff's Judicial Application Originating a Class Action; 

C. THE WHOLE with legal costs. 

 

 Montréal, February 7, 2023 
 
 
 

 Borden Ladner Gervais LLP 
Lawyers for Defendants  
Accor SA 

 Mtre. Alexander De Zordo, Ad. E 

 1000 De La Gauchetière Street West 
Suite 900 
Montréal QC  H3B 5H4 

 Tel.:  514.954.3191 

 Fax:  514.954.1905 

 Email: adezordo@blg.com  

 Notification: notification@blg.com 

 O/File: 564920.000003  
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Angers, Nathalie

De: Angers, Nathalie
Envoyé: February 7, 2023 2:38 PM
À: mathieu@tjl.quebec; lex@tjl.quebec; bgrenier@grenierverbauwhede.ca; 

cverbauwhede@grenierverbauwhede.ca; peter@hadekelshams.ca; 
eric.lefebvre@nortonrosefulbright.com; claudette.vanzyl@nortonrosefulbright.com; 
sandrine.raquepas@nortonrosefulbright.com; eprefontaine@osler.com; elynch@osler.com; 
mbrixi@lavery.ca; notifications-mtl@lavery.ca; tpinos@cassels.com; 
simon.seida@blakes.com; anthony.cayer@blakes.com; Joseane Chretien; notifications-
mtl@lavery.ca; Yassin Gagnon-Djalo; Eric Vallieres; Gabrielle Lachance-Touchette; 
Notifications-mtl@nortonrosefulbright.com

Cc: Chênevert, Karine; De Zordo, Alexander L.
Objet: NOTIFICATION:  Chafik Mihoubi v. Priceline.com, L.L.C. et al.  (No. 500-06-001041-207) // 

Defence of Accor, S.A. and Exhibits A-1 and A-2 [BLG-DOCUMENTS.FID7295541]
Pièces jointes: 2023-02-07 - Defence ACCOR.pdf; A-1.pdf; A-2.pdf

SuiviSuivi: Destinataire Réception
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COURIER TRANSMISSION SLIP 
(ARTICLE 134 C.P.C.)  

DATE: 

Montréal, February 7, 2023 

SENDER(S): 

Name(s): Mtre. Alexander L. De Zordo  
Firm: BORDEN LADNER GERVAIS LLP 
Address: 1000 De La Gauchetière St. West, suite 900 

Montréal, Québec, H3B 5H4 
 Lawyers for Defendants ACCOR, S.A. and Hilton Worlwide Holdings, inc. 
Telephone: 514.879.1212 
Direct line(s): 514.954.3191  
Email address(es): adezordo@blg.com  
Our file: 564920.000003 

ADDRESSEE(S): 

Name: 
Firm: 
 

Mtre Mathieu Charest-Beaudry / Mtre Lex Gill 
TRUDEL JOHNSTON & LESPÉRANCE, s.e.n.c. 
 
Me Bruno Grenier / Me Cory Verbauwhede 
GRENIER VERBAUWHEBE AVOCATS INC. 
 
Me Peter Shams 
HADEKEL SHAMS s.e.n.c.r.l. 
 

 Lawyers for Plaintiff  
Email address(es): mathieu@tjl.quebec / lex@tjl.quebec / bgrenier@grenierverbauwhede.ca / 

cverbauwhede@grenierverbauwhede.ca / peter@hadekelshams.ca  
 
 
Name: 
Firm: 
 

Mtre. Eric C. Lefebvre / Mtre Claudette Vanzyll / Mtre Sandrine Requepas 
NORTON ROSE FULBRIGHT CANADA LLP 
 

 Lawyers for Hotwire, inc., Homeaway.com, inc., Bedandbreakfast.com, inc., 
Canadastays (1760335 Ontario inc.) and Orbitz Worldwide, L.L.C. 

Email address(es): eric.lefebvre@nortonrosefulbright.com / claudette.vanzyl@nortonrosefulbright.com  
sandrine.raquepas@nortonrosefulbright.com  
Notifications-mtl@nortonrosefulbright.com  

 
 
Name: 
Firm: 
 

Mtre. Éric Préfontaine / Mtre Emily Lynch 
OSLER, HOSKIN & HARCOURT LLP 

 Lawyers for Hyatt Hotels Corporation and Hyatt Corporation 
Email address(es): eprefontaine@osler.com / elynch@osler.com  
             
 



3

Name: 
Firm: 
 

Mtre. Myriam Brixi 
LAVERY, DE BILLY, LLP. 
 
Mtre Joseph David Timothy Pinos 
CASSELS BROCK & BLACKWELL LLP 
 

 Lawyers for Six Continents Hotels, inc. 
Email address(es): mbrixi@lavery.ca / notifications-mtl@lavery.ca / tpinos@cassels.com 
 
 
Name: 
Firm              
 

Mtre. Simon J. Seida / Mtre Anthony Cayer 
BLAKE, CASSELS & GRAYDON LLP 
 

 Lawyers for Wyndham Hotel Group, L.L.C. 
 

Telephone:                    
Email address(es): simon.seida@blakes.com / anthony.cayer@blakes.com 
 
 
Name: 
Firm:            
 

Me Éric Vallières / Me Gabrielle Lachance-Touchette 
MCMILLAN LLP 
 

 Lawyers for Priceline.com and Kayak Software Corporation 
 

Email address(es): eric.vallieres@mcmillan.ca  
gabrielle.lachance-touchette@mcmillan.ca  

 
 
Name: 
Firm:            
 

Mtre. Joséane Chrétien / Mtre. Yassin Gagnon-Djalo 
MCMILLAN LLP 
 

 Lawyers for Benjamin & Brothers, L.L.C. (Reservations.com) 
 

Email address(es): Joseane.chretien@mcmillan.ca 
Yassin.gagnon-djalo@mcmillan.ca  

 

COURT FILE NUMBER AND NATURE OF THE NOTIFIED DOCUMENT: 

 
Court number: 500-06-001041-207 

 

Parties: Chafik Mihoubi c. Priceline.com, L.L.C., Hotwire, inc., Homeaway.com, inc., Accor, S.A., 
Bedandbreakfast.com, inc., Canadastays (1760335 Ontario inc.), Hilton Worldwide 
Holdings, inc., Six Continents Hotels, inc., Orbitz Worldwide, L.L.C., Hyatt Hotels 
Corporation, Wyndham Hotel Group, L.L.C., Kayak Europe, G.M.B.H. et Benjamin & 
Brothers, L.L.C. (Reservations.com)  
 

Nature of the document: Defence of ACCOR, S.A. and Exhibits A-1 and A-2 

 
Number of pages: 
(attachments only) 

-9- (Defence excluding exhibits) 

 
 
 
 



4

 

Nathalie Angers 
Adjointe à la pratique pour / Practice Assistant 
for Karine Chênevert, Ève Gaudet & Justine Kochenburger  
T  514.954.2555 #23206 |  NAngers@blg.com 
1000, rue De La Gauchetière Ouest, bureau / suite 900, Montréal, QC, Canada H3B 5H4 
notification@blg.com 
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obligations de divulgation en vertu du droit applicable. Il est strictement défendu à toute personne qui n'est pas un destinataire dûment nommé de diffuser ce message ou 
d'en faire une copie. Si vous n'êtes pas un destinataire dûment nommé ou un employé ou mandataire chargé de livrer ce message à un destinataire dûment nommé, veuillez 
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pas être protégé. 
 
Borden Ladner Gervais LLP 

This message is intended only for the named recipients. This message may contain information that is privileged, confidential or exempt from disclosure under applicable law. 
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Email may not be secure unless properly encrypted. 
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