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COUR SUPERIEURE

CANADA 3
PROVINCE DE QUEBEC
DISTRICT DE QUEBEC

N° 200-06-000052-053

DATE: Le 16 juin 2011

SOUS LA PRESIDENCE DE : L’'HONORABLE CLAUDE BOUCHARD, J.C.S.

JEAN-CLAUDE FLUET

Requérant

C.

DSM ELASTOMERS EUROPE B.V. & AL.
Intimées

- JUGEMENT SUR REQUETE ENAPPROBATION D'UNE TRANSACTION

[1] Le. requérant, Jean-Claude Fluet, introduit en février 2005 une requéte contre
plusieurs intimés, afin d'étre autorisé a exercer un recours collectif et obtenir le statut de
représentant, conformément aux articles 1002 et suivants du Code de procedure c:wle

[2] Aprés lintroduction de ce recours, des reglements interviennent dans cette
affaire avec certains intimés et le 6 juin 2011, le requérant présente une requéte pour
obtenir l'autorisation d'exercer un recours coIIectlf pour fins de reglement seulement et
pour obtenir I'approbation d'une transaction et I'obtention du statut de représentant des
membres du groupe du Québec.

[3] S'ajoute a ce recours, une requete pour faire approuver les honoraires des
procureurs du requérant présentée le méme jour.
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[4] Ces requetes ne sont pas contestées par les intimées et notons d'ailleurs a cet
égard que le 13 mai 2011, la Cour supérieure de I'Ontario rend un jugement en vertu
duqguel un recours similaire de I'Ontario est certifié pour les seules fin de la transaction
DSM, approuvant le plan de distribution, les avis ainsi que le plan de publication des
avis, et que le 24 mai 2011, la Cour supréme de la Colombie Britannique en fait autant
dans un jugement rendu ce jour et depose le 13'juin 2011.

5] Vu la requéte pour obtenir I'autdrisation d'exercer un recours collectif pour fins de
reglement seulement et pour obtenir I'approbation d'une transaction et l'obtention du
statut de représentant des membres du groupe du Québec, introduite par le requérant
Jean-Claude Fluet;

[6]  Vu l'absence de contestation de cette requéte;
[7] Vu la preuve faite et les piéces versées au dossier;
[8] Vula signification de cette requéte au Fonds d'aide aux recours collectifs;

[9] Considérant qu'il y a lieu de faire droit a une transaction intervenue le 15 février
2011 entre, notamment le requérant et les intimées DSM Elastomers Europe B.V.& al.,
~ laquelle est produite au dossier sous la cote R-1 (Transaction DSM);

[10] Considérant les déclarations des procureurs des partles et leurs représentations -
faites lors de Il'audition du 6 juin 2011;

[11] Considérant l'article 1025 du Code de procédure civile;
[1 2]' POUR CES MOTIFS, LE TRIBUNAL.:
[13] ACCUEILLE la présente requéte;

- [14] DECLARE que, pour |'application de ce jugement, les definitions énoncées dans
la Transaction DSM, jointe a ce jugement en annexe A, sappllquent au jugement et y
sont mcorporees

[15] AUTORISE I'exercice d’un recours collectif contre les intimées DSM Elastomers
Europe B.V. & al., pour fins de régiement seulement;

[16] ACCORDE ‘au Requérant Jean-Claude Fluet le statut de représentant des
personnes faisant partie du groupe ci-aprés décrit (les membres du groupe):

« Toute personné qui au Québec a acheté de I'EPDM ou des produits de
I'EPDM, et ce, a l'intérieur de la période visée par le recours a I’exception
" des personnes exclues»




200-06-000052-053 | PAGE : 3

[17] IDENTIFIE, aux fins d'un réglement, la question commune comme étant la
suivante: . :

e Est-ce que les Intimées parties a la Transaction DSM se sont
entendues pour fixer, augmenter, maintenir ou stabiliser les prix ou se
répartir les parts de marché et les clients pour 'EPDM au Québec au
cours de la période visée par le recours? '

[18] DECLARE que la Transaction DSM intervenue entre le requerant et ['Intimée
avec les annexes qui y sont jointes est valable, équitable, raisonnable, dans le meilleur
intérét des membres du groupe et constitue une transaction au sens de l'article 2631 du
Code civil du Québec, liant toutes les parties et tous les membres qui y sont décrits;

[19] APPROUVE la Transaction DSM;

[20] DECLARE que la Transaction DSM dans son intégralité (y compris le -
préambule, les définitions et les annexes) fait partie intégrante du jugement;

[21] DECLARE que le jugement lie tous les membres du groupe qui ne se seront pas
exclus valablement; . v

[22] DESIGNE la firme NPT RicePoint Class Action Services pour agir a titre
d'administratrice des réclamations et pour exercer les fonctions décrites dans la
Transaction DSM et ORDONNE a NPT RicePoint Class Action Services de se
conformer aux obligations légales envers le Fonds d'aide aux recours collectifs dans le
cadre de la distribution de lindemnité; o

28} PERMET que les sommes destinées a indemniser les membres du groupe
soient dévolues selon ce qui suit aux différents groupes constituant le groupe, dans la

proportion suivante:

e 77,5% des sommes provenant de la Transaction DSM seront dévolues
au Fonds destiné a indemniser les distributeurs et fabricants (tel que
défini dans le plan de distribution) ; et

e 22 5% des sommes destinées & dédommager les membres du groupe
seront dévolues aux intermédiaires et aux consommateurs (tel que
défini dans le plan de distribution). ‘

[24] APPROUVE le plan de distribution;

[25] DECLARE que pour pouvoir obtenir un dédommagement, les membres du
groupe devront soumettre un formulaire de réclamation a l'administratrice au plus tard le
90iéme jour suivant la date de la premiére publication des avis d'approbation et
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DECLARE que tout membre du groupe qui fera defaut d'agir de la sorte ne sera pas
gligible a l'obtention de quelque somme provenant de la distribution dans le cadre du
plan de distribution a moins que le Tribunal n'en décide autrement;

[26] APPROUVE les avis d'approbation (R-8) et ORDONNE qu'ils soient distribués
“selon le plan de diffusion des avis (R-9);

[27] DECLARE que les parties bénéficiant de la quittance/Releasees n'ont aucune-
responsabilité dans le cadre de I'administration de la Transaction DSM; :

[28] = AUTORISE le requérant & se désister du Recours du Québec contre les intimées
Koninklijke DSM N.V., DSM Elastomers Holding Company inc. et DSM Elastomers
America;

[29]7 'DECLARE cette affaire réglée hors Cour;

lidibodid

CLAUDE/gOUCHARD, J.C.S.

[30] LE TOUT, sans frais.

Me Simon Hébert
SISKINDS, DESMEULES
Procureur du requérant
(Casier 15)

Me Francis Rouleau

BLAKE CASSELS & GRAYDON

600, boul. de Maisonneuve ouest, bureau 2200
Montréal (Québec) H3A 3J2 \
Procureur des intimés

Date d’audience : Le 6 juin 2011
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CANADIAN
| EPDM CLASS ACTION -
NATIONAL SETTLEMENT AGREEMENT

Made as of February 15, 2011

Betwegn |

WATERVELE TG INC RN. PARTON LTD. and
JEAN-CLAUDE FLUET

(the f‘Plamtxffs )

and

DSM ELASTOMERS EUROPE B. V and DSM COPOLYMER, INC._ |

(the “Settling Defendants”)

000026



000027

. CANADIAN EPDM CLASS ACTION
NATIONAL SETTLEMENT AGREEMENT

_ TABLE OF CONTENTS » ‘ ,
RECITALS... N et e 1
SECTION 1 - DEFINI'I'IONS S— - 2
SECTION 2- CONDITION PRECEDENT ONTARIO COURT APPROVAL SRR |
SECTION 3 - SETTLEMENT APPROVAL .............................. : i

| ‘31 Reasonsble Best Efforts....... B SR,
32 Moﬁoﬁs for Abp:oval fenerisas s sonmsateneesesesnasnnsnros R R |

33  Sequence of Motions o — ....... - 8

34  Effectof Non-Approvél | B : - . P
SECTION 4 - SETTLEMENT BENEFITS ..... - : - _ : SRR .
4.1  Payment of Settlement AMOUNE ... ...rrevevivecsrsnnss vermeneres R, ecaentuminranes 3

42 Taxesand Intérest ................ s eenie e tesne s st et eevaeres 9

kSECTIONS - DlSTR.IBUTION OF THE SETTLEMENT AMOUNT AND ACCRUED

]NTEREST NI , ..10
51 DiStribution PIam e o SRR [
5.2  No Responsibility for Adminisu'aﬁon or Fees ‘ s B : w10
SECTION 6 - RELEASES AND DISMISSALS oot il
61 Release of Rcleaéces T - SR : Sa—_
6.2  Release by Releasees covurermsrmsanasons et sanasany ............... 1 1
63 Covenant Not To Sue.... e » eemventresanees W 11
6.4 No Further Claims. ..mmwmvee e 11
6.5  Dismissal of Setthing Proceotings ivososnroososos oo S 12
6. 6 stmxssal of Other Achons ...... | eteeraessrsbe st enensseseanenasass 12
'SECTION 7 - EFFECT OF SETTLEMENT ... ccenrmeemeosmreremenn 2

71 No Admxssnon.of Liability : | ‘ ~12




72 Agreement Not Evidence - ............................. 12
73 No Further Litigation........ ......... N ..... 13
SECTION 8- CERTIFICATION OR AUTI-IORIZATION FOR SE'I'I‘LEMENT ONLY........ 13
8.1 Settlement Class and Common Issue-..f ' ‘ reeraenne13
82 - Certification or Aﬁfhori:?.aﬁnn ‘Without Pfejudim — 213
SECTION 9 - NOTICE TO SETTLEMENT CLASSES -.ccrore RO £
91 Notices Required...owm. — sl
h 92 Form and Distribution of R CCJO— ' S 14
SECTION 10 - TERMINATION OF SETTLEMENT AGR.EEMENT ............. o 14 |
10.1 Exerclse of Termination nght o s MU 14
102 Manner of Termmatlon | ...... , . 14
103 Consequences of a Declslon not to Terminate following a Refusal to Approve the
Settlement Agrcement ..... ‘ easemanize pennnaee s 15
104 Effect of Termination General_ly ......... R ettt e 15 ’
10.5 If Seftlement Agreement is Tennmated .................... sersesemsmsnarerasenes veresmans 15
10.6 _ Allocatlon of Monies in the Account Followmg Termmemon ..... .................. 16 E
10.7 Survival of Provisions After Terminaﬁon,., ........... oS A—— 3
SECTION 11 - ADMINISTRATION AND IMPLEMENTATION e — .16
111 Mechanics  OF AQIIRISITALOR. .. s e 16
11 2 Informatmn and Assmtance ..................... 16
SECTION 12 - CLASS COUNSEL FEES AND ADMINISTRATION EXPENSES R, l.17
SECTION 13 MISCELLANEOUS....T ...... frmmesema st ......... 17-‘
131 Motions for D1rect|onq a— e | R 17
13.2 Releasees Have No anblhty for A&niinisiration ......... 7 ........ 17
133 Infended BENGHCHIIES. couvrrisromsrommssiorsts e s s 18
134  No Conflict Intended. . mewemeerrsrmersrsnns R R 18

000028



135
13.6
13.7
138
13.9
13.10
13.11
13.12
13.13
. 13.14
1315
1316
13.17
13.18

13.15

- 13.20

13.21

Notice

Amendment; Waiver. __ 18
Publicity........ooeomn 18
Haadiﬁgs, BlC. eeurertencrrnasnerermtsnnrrnssantadesnenss orismsarmnaneearsssaerasanns w19 |
Ongoing JUrSHCHON vvmmrreererercsooseesneesorns .19
'Géveming Law..... .......... emeeinerasremessesraesatmesesrana ssanmasanienr s easararacasvesens vemses ssrmate 19
EDHIE AGISSIEL e cemiereeseseeresreses s eoeaesosssomeissistss oo 19
‘Binding Effect.. 19
Survival e bttt e 20
Counterparts . reruse st et d e e saa .20
Negotiated Agreement 20
Language | .20
TBISACHOML il erer s neres st esrsres e .20
RECIALS.......cerireien cenisere srrrmssvemesnsrsans snsnsssoressesmasenassnsses -
Schedules ............ 21
Acknowl&dgtmcnts........... tteemrereneiasentaensres shsannane sresbennennin 21
Authorized Signatures......... .21

...................................... 21

000029



CANADIAN EPDM CLASS ACTION
NATIONAL SETTLEMENT AGREEMENT

RECITALS

A. WHEREAS the Proceedmgs have been commenced by the Class Plaintiffs in Bntlsh '

Columbia, Ontario and Quebec which allege that the Settling Defendants participated in an
unlawful conspiracy to raise, fix, maintain, or stabilize the price of EPDM in Canada and/or to

.‘vallocate markets and customers for the sale of EPDM in Canada, contrary to Part VI of the

Competition Acr

B. WHEREAS the Settling Defendants deny the allegahons in the Proceedmgs and deny any

liability whatsoever

C. WHEREAS Class Plamtlfﬁs, on behalf of themselves and the Class Members, and the

Settling Defendants agxee that this Settlement Agreement shall not be deemed or consTIued to be

an admission or ewdence of the truth of any of plaintiffs’ claims or the allegatlons in the -

' Proc:eedmgs,

D. WIlER.EAS arm s-length settlement negotlanons have taken: place between Class
Counsel and the Settling Defendants, and this Settlement Agreement mcludmg its schedules,

embodies all of the terms and condmons of the se-ttlement between the Settlmg Defendants and 7
~+ Class Plaintiffs, both mchvndually and on behalf of the Class Members, and has been reached as a
result of the parties® negotiations, subject to the appfoval of the Courts as provided herein;

- E. v'WHEREAS the Class Plaintiffs and Class Counsel have reviewed and fully understand

the terms of this Settlement Agreement and, based on their analyses of the facts and law

apphcable to the Class Plaintiffs’ claims, and having regard to the burdens and eXpense in

, prosecutmg the Proceedings, including the risks and uncertainties associated with hTals and o

appeals, have concluded that this Settlement Agreement is fair, reasonable and in the best

interests of the Class Plaintiffs and the cla.'_sses they seek to represent;

"F. WHEREAS despite their belief that they are not liable in respect of the allegations as
alleged in the Proceedings and have good defences thereto, the Settling Defendants are entering

into this Settlement Agreement in order to achieve a final and nationwide resolution of all claims

asserted or which could have been asserted egal.ﬁst them by the Class Plaintiffs, to avoid further
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expense, inconvenience, and the dlsn:actron of burdensome and protracted lrttgauon, and - to

obtam the reIeases orders, and judgment contemp!atcd by this Settlcment Agreement;

G. ‘ ‘ WHFR.EAS the Parties therefore WISh to, and hereby do, finally resolve ona national
basis, w1thout admrssxon of ltabrltty all of the Proceedmcrs as agamst the Settling. Defendants

v H.  WHEREAS for the purposes of settlement only and contingent on approvals by the
* Courts as provided for in this Settlement Agreement, the Parties have consented to certification

or authorization of the Proceedings as class proceedmgs and have consented to a Settlement

Class and a Comrnon Issue in each of the Proceedmgs, and

L WHEREAS the Class Plaintiffs assert that they are adequate class representa:tlves for the -

Settlement Classes and wﬂl seek to be appomted representatrve plaintiffs in the1r respective

Proceedings; and

J WHEREAS the deadline for opting-out of the Proccediﬁg’s has ‘already passed.

NOW THER.EFOR.E in consideration of the covenants, agreements, and releases set forth herein
and for other good and valuable GOHSIdeIatIOH., the recexpt and sufficiency of which is hereby j
acknowledged it is agreed by the Parties that the Proceedmgs be settled, compromrsed, and
dismissed on the merits with prejudice as to the. Settling Defendants and all other Released

Parties, without costs as to the Class Plamtlffs the classes they seek 10 represent; or the Settlmg

Defendants, subject to the approval of the Courts on the followmv terms and condrtlons

SECTION 1 - DEFINITIONS

For the purpose of this Settlement Agreement only, including the Recitals and schedules

" hereto:

(1)  Account means an interest bearing trust account at a Canadian Schedule 1 bank in
Ontano under the control of Ontario Counsel.

@ Adnmustratmn Expenses means all fees, disbursements, expenses, costs, taxes, and any
other. amounts incurred or payable by the Plamuffs, Class Counsel, or otherwise for the approval,

000031

1mplementatron, and operation of this. bettlement Agreement, mcludmg Notice (,osts but .

excluding Class (‘ounsel Fees.
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3)  British Columbza Class means all persons in British Columbla who purchased EPDM or .

EPDM Products in Bntlsh Columbia during the Class Penod except Excluded Persons. »

(@)  British Columbia Counsel means Poyner Baxter LLP.

(5)  British Columbia Court means the Supreme Court of British Columbia.
6) Class Counsel means British Columbia Counsel, Ontario Cbunsel, and Quebec Counsel.

(7y Class Co-zmsel Fees means the fees, d1sbursements, costs appllcable taxes, or charges of
Class Counsel, mcludmg any obligations for conmbutlons that any Plaintiff, Settlement Class, or

Class Counsel may have 10 the Fonds.

(8) - Class Period means January 1, 1997 to December 31, 2001.

(9 'Class Member or Class Members means mdmdually or collectively, member of the
Settlement Class who d1d not txmely and valxdly request exclusxon from the Settlement Class in

accordance with Orders of the Courts.

(1 0) Class Plaintiffs mcans the individuals and cntitics namcd as plamtlﬁ"s in thc Procccdmus ‘

as set out in Schedule A.

an (‘nmmon Issue in each Proccedmg means Did the Settling Defendants agree ta fix,

raise, maintain, or stabilize the pnces of or allocate markets and customers for, EPFDM in

~ Canada during the Class Period?

(12) Consumer means any individual who purchased EFDM Products during the Class Period '

for personal consumption or use.
(13). Courts means the British Columbia Court, the Ontario Court, and the Quebec Court.

(14) Defendants means fhe mdmduals and entities named as defendants in the Proceedings as
set out in Schedule A. '

(15) Direct Purclmser means a person, other than a Distributor, who purchased EPDM in
Canada during the Class Period directly from a Defendant or from a Distributor,

5.
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(16)  Distributor means a person who purchased EPDM in Canada during the Class Period

dr.ree'dy from & Defendant and only resold all of the purchased EPDM without either further

pmcessmg it or including it in any other product.

an Effectzve Date means the date when Final Orders have been received from all Courts

approvmg this Settlement Agreement.

(18) EPDM means the synthet[c rubber material known as ethylene propylene drene

monomer

"( 19) - EPDM Productv means products that drrectly or md:rectly contam or are derived from
EPDM. : ,

- (20)  Execation Date means the date first appearing above. '

(21)  Excluded Person means each Defendant, the directors and officers of each Defendant,
the subsxdranes parents, or affiliates of each Defendant, the entities in which each Defendant or

any of that Defendant’s subsidiaries or affiliates have a controlling interest, and the leaal.

representatlves, heirs, successors, and assigns of any Excluded Person.

- (22)- - Final Order means a final juclgment entered by a Court in respect of the certification or

authonzanon of a Proceedmg a8 a class proceeding and the approval of this Settlement

Agreement, once the time to appeal such judgment has expired without any appeal being taken,
if an appeal lies, or once there has been a final disposition of all appeals '

(23) Fonds means .TheFonds d” aide aux recours co_llectlfs in Quebec.

(24) Intermedmte Purclmser means a person, other than a Drrect Purchaser, a- sttnbutor, ora
Consumer who purchased EPDM or EPDM Products during the Class Penod

(25) Notice Costs means the fees and costs pecessary fo prov1de nonce of thrs settlement to

Class Members

(26) Ontario Class means all persons in Canada who purchased EPDM or EPDM Produets in

- Canada during the Class Period, except the Excluded Persons and persons who are included in

-the Bnttsh Columbia Class or in the Quebec Class,
-4
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(27) Ontario Counsel means Siskinds LLP.
" (28)  Ontario Court means the Ontano Supenor Court of Justxce

(29) Other Actmns meéans actons or proceedmgs other than the Proccedmgs relating to

Released ClaJms commenced by a Class Member en‘her before or after the Effective Date.

(30)  Parties means the Class Plamtxffs and the Settling Defendants- The Parties shali
sometimes heremafter individually be referred to as a “Party ’

(€2)) Praceedings means,‘Ontari‘o Court Fille; No. 45604CP (London); British Cblumbia Court

File 5050982, Vancouver Registry and Quéebec Court (District of Quebéc) Action No. 200-
06-000052-053. | | |

: (32) Ptzrélxa.s'e Price means the net dmoimt including rebates or any other form‘of discounts,

pald by a Dxrect Purchaser or Dlstnbutor for EPDM purchased in Canada during the Class

Period.

(33) Quebec Class means all persons in Quebec who rpurchased EPDM or EPDM Products in -

. Quebec during the Class Period, except Excluded Persons.

" (34) Quebec Counsel means Siskind Desmeules s.e.n.c.r.l.

7‘ (35) Quebec Court mt_aansb the Quebec Superior Court.

(36) Released Claims means any and all manngr of claims, demands, actions,v suits, causes of

action, whether class, mdmdual or otherwise in nature, whether personal or subrogated, damages

‘whenever incurred, liabilities of any nature whatsoever, including interest, costs, expenses, class

administration expenses, penalties, Class Counsel fees and other attorneys® fees, known or

unknown, suspected or unsuspected, in law,‘uhder statute or in equity, that Releasors, or any of

them, whether directly, indirectly, derivatively, or in any other capacity ever had, now have, or -
. hereaﬂer can, shall, or may have, relating in any wa.y to any conduct anywhere, from the
" beginning of time to the date hereof; related to or arising from the purchase, sale, pricing,
discounting, manufacuumg, offering, ‘marketing, or dlslnbutmg of EPDM or EPDM Products in

Canada, or relating, in any way, to any conduct alleged in the Proceedings mcludmg without

- limitation, any such claims which have been asserted, would have been asserted, or could have

-5-

000034



been asserted against the Settlmg Defendants or any one of them, whether in Canada or
elsewhere as a result of the purchase of EPDM or EPDM Products in Canada including but not

limited to claims arising under antitrust, unfan' competmon, unfair practices, price

‘ discrimination, umtary pncmg, ‘trade practice, or -civil conspiracy law, mcludmg, without

limitation, Part VI of the Competition Act. However, the Released Claims do not include claims

'mvolvmg any alleged breach of contract, product defect or snmlar claim relating’ to EPDM or

EPDM Products. -

" (37)  Releasees means, jointly and severally, the Settling Déféndants and all of their respeétive
. present and former direct and indirect, parents, subsidiaries, divisions, affiliates, partnefs,

insurers, and all other persons, partnerships, or corparations with whom any of the former have

been, or arc now, éfﬁ]iatcd, and their respective pasi, prescit, and futur_e officers, directors,
employees, agents, sharcholders, attoreys, trustees, servants, partners, and representatives; and

the predecessors, successors, purchasers, heirs, executors, administrators, and assigns of each of

- the foregoing.

(38)  Releasors means, jointly and severally, the Class Plaintiffs and the Class Members and

their respective present and former direct and indirect, parents, subsidiaries, divisions, affiliates,

partners, ihsurer_s, and all other persons, parinerships, or corporations with whom any of the

former have been, or are now, affiliated, and their respective past, present and future officers,

directors, employees, agents, _'shm't:holdcrs, attorneys, trustees, servants, ‘partners, and

representatives; and the predecessors, successors, purchasers, heirs, executors, administrators,

and assigns of each of the foregaing:

(39 Settlerment Agreement means this agrgem;ént, including the recitals and schedu‘les.v

(40) Settlement Arnount means Cdn$1,750,000.00.

(41)  Settlement Class means, in respect of each Proceeding, the settlement class defined in
Schédule A,- and which shall collectively be referred to as the Settlement Classes.

(42) Sertlement Fund means the dollar amount of thc Settlement Amount plus any interest

.‘ earned thereon aﬂer payment thezreof by the Setﬂm, g Defendants info the Account,
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(43) Settled Defendmrts means Bayer Inc Bayer AG, Bayer Material Sclence A.G., Bayer §
Materiel Science LLC, Bayer Corporation, Crompton Corporation, Crompton Co., Crompton

Canada Corporation, Uniroyal' Chemical Company Inc., Dow Chemical Company,. Dow

Chemical Canada Inc., DuPont Dow Elastomers L.L.C,, E.L DuPont de Nemours and Company,

E.I. DuPont Canada Company, Exxon Mobil Chemical Company, Polimeri Europa S.rl.,
Polimeri Europa Sp. A, Pohmen Europa Ammcas Inc Enichem S. pA,, Emchem Amencas

" Inc., and Syndial S.p.A.

. (44)  Settling Defendants means DSM Elastomers Enrope B V and DSM Copolymer lnc

SECTION 2- CONDI’I’ION PRECEDENT' ONTARIO COURT APPROVAL

This' %ttlement Agreement shall be null and: void and of no force, and effect unleqq'the
_ »Ontano Court approves this Setflement Agreement in the Proceed.mg commenced in Ontario and

" the order so given becomes a Final Order.

| SECTIONT:S SETTLEMENT APPROVAL L e

| 31 | Reasonable Best Efforts : ,
, The Parties shall use their reasonable best efforts to effectuate this settlement including
- all steps and efforts contemplated by this Settlement Agreement and any other steps and eftorls

" that may become necessary by order of the Courts or otherwise, to carry out the terms of th.ls

Settlement Agreement and to secure the prompt complete and final dismissal wﬂh prejudlce of

" the Proceedings as agambl the Settling Defendants,

3.2 . Motions for Approval
(1)  Within ten (10) business days after the Execunon Date, the Class Plaintiffs shall file
motlons before the Courts in a form mutually agreed upon by counsel for the Settlmg

Defendants and Class Counsel, for orders certifying or authorizing ‘each of the Proceedings

GOmmcnced in their respective jurisdictions as a class proceeding (for settlement purposes) and
| _ approvxng ﬂ'llS Settlement Agreement. Until such motions are broughL this Setflement
‘Agreement and all of its terms shall be kept confidential and shall not be disclosed by the Class’
. Plaumffs Class Counsel, the Settlmg Defendants, or thenr counsel, ‘without the prior written
, consent of Class Counsel and/or counsel to the Settling Defendants as apphcable. '
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(2)  The orders referred to in section 3.2(2) shall be in the form attached hereto as Schedule
B. Sections 4, 5, 9, 10, 20, 21, 23, and 25 of the order attached at Schednle B need only be
_similar in substance to the sections set out in that Schedule. For greater certainty, the British
Columbia and-Quebec orders will be agreed upon by the Parties and shall mirror the form and
* substance of order aftached hereto as Schedule B. ' -

33 ' Sequence of Monons |
" The Class Plaintiffs in Bnnsh Columbiz and Quebec shall not proceed with motions to

approve this Settlement Agreement in the Proceedmgs commenced in their respective

Junsdlctlons unless and until the Ontario Court approves ttus Settlement Agreement The

approval motions may be filed in Bntlsh Columbia and Quebec but British Columbra Counsel
and Qucbee Counscl agree to seck any ad_]oumment of therr approva.l hearings requrred to penmt
the Ontario Court to ﬁrst render its dec1sron onthe motlon for approval brought before it.-

34 ' Effect of Nonm-Approval S .

. ' Notwithstanding any other term of this Settlement Agreement, the Settling Defendants
may, in their sole and unfettered discretion, elect to ten:nmate this Settlement Agreement in
accordance with secuon 10 hereof if the British Columb1a Court or the Quebec Court fails to

approve this Settlement Aoreement or any part thereof

SECTION 4- SETTLEMENT BENEFITS

4.1 . 'Payment of Settlement Amount

(1) Subject to the provisions hereof, and in full, complete, and final Settlement of the ,-

Proceedings as provided herein, the Settling Defendant_s_ agree to pay the Seitlement Amount in
accordance with this Settlement 'Agree'rnent in full satisfaction of all of the Released CIa.ims
against the Releasees Specrﬁcally, the Setthng Defendants shall have the following payment

oblrganons

(a) Within ten (10) business days of the l::tecunon Date and provided that Class
Counsel have provided the Settling Defendants with & written estimate of the expected
Notice Costs, the Settling Defendants shall pay an amount equal to the estimated Notice

Costs but in no event ‘more than thirty-five thousand Canadian dollars (Cdn$35,000 00) |

inte the Account, which amount shall be available to Class Counsel immediately

'_g_‘
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o thereafier for payment of such costs, fees, and expenses assocmted with the provxsmn of
notice to the Class Members pursuant to Section 9 hereof. The foregomg payment shall
be made by wire transfer in 1mmed1ately-ava_tlab~le funds to the Account designated by
Class Counsel. o |

3 (lJ) \Mthm teu (1 O) busmess days of the Eﬁec‘ave Date, the ba.lance of the Settlement

Amount remammg to be paid by the Settling Defendants after the payment of an amount
equal to the ‘estimated Notme Costs as set forth in pa.ragraph 4.1(1)(a) hereof shall be

deposited by the Settling Defendants into the Account. The fdregoing payment shall be -

made by Wwire transfer in immediately available funds to the Account designated by Class
Counsel. o S -

- (2) - The Settling Defendants shall have no obligation to pay any amount in addition to the

Settlement Amount, for any reason, pursuantto orin furtherance of this Settlement Agreement.

(3) Ontario Counsel shall maintain the Account as provided for in this Settlement Agreement

- and shall not pay out any of the Settlement Fund, except in accordancc with the prov1sxons of this -

Settlement Agieement, w1thout an order of the Ontario Court made on notice 10 or on consent of
the Parties, provided that no part of the Settlement I‘und, other than the Notice Costs, shall be
paid out until Final Orders have 1ssued from ali of the Courls

4) The Settlmg Defendants shall not be liable for any costs or attorneys® fees of Class
Counsel, and any and all such COSts, fees payments, or awards as may be approved by the Courts
shall be paid out of the Setl:lement Fund. There shall be no payment of attomeys’ fees costs, or

: expenses of Class Counsel, or any other awards the Courts may make out of the Settlement Fund
until Fmal Orders have issued from all of the Courts.

4.2 " Taxes and Interest

1 All mterest earned on tbe Settlement Amount shall become and remain pa:t of the '-

Settlement Fund.

(2) Subject to section 4.2(3), all taxes payable on any interest which accrues on the
Settlement Fund or otherwise in relation to the Settlement Amount shall be the responsibility of
the Settlement Classes. Ontario Counsel shall be solely responsible to fulfill all tax reporting and

._9-
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payment requirensents arising from the Settlement Fund, inclucling any obligation to report
taxable income and make tax payments. All taxes (incl__uding interest and penalties) due w1tl1
respect to the income earned by the Setilement Fund shall be paid from the Account. In the
event any tax Kability is finally assessed against and paid by the Settling Defendants as a result
of any income eamed on the funds in the Account, the Settling Defendants shall be entitled to
reimbursement of such payl;:ent from the fu.nds in the Account, after approval of the Ontario
Court and whether ‘or not any Final Order has issued. The Settling Defendants will use
: reasonable efforts to resmt any such assessment or payment ’ ’

(3) The Settling Defenclants sliall‘ have' no ’responsibillty to -nnake»any filings’f relating o the

Settlement Fund and will have no responsibility to pay tax on any income camed by the
o Settlcrncnt Fund or pay any taxes on the monies in the Account, unless this Settlement
Agreement is not é.pprove.d or is teminated, in which case the Settlement Fund shall be returned
to the Settlm,, Defendants who, in such case, shall be responsible for the payment of &l taxes on

- such mterest

' SECTION 5 - DISTRIBUTION OF THE SETTLEML‘NT AMOUNT AND ACCRUED '
INTEREST

5.1 _ Dlstrlbutmn Plan
The Settlement Fund shall be held by Ontauo Counsel for the benefit of the Class

Members, including Direct Purchasers, sttnbutors, Intermediate Purchasers, and Consumers

and, after the Effective Date, shall be paid in accordance with a plan approved by the Courts.
Cl‘éss Counsel shall by motion on notice to the Settling Defendants, submit a plan for approval

by the Courts at the appropnate time. No part of the Settlement Fund, other than the Notice

Costs, sha.ll be paid out of the Settlement Fund until Final Orders have lssued from all of the
Courts. The Settling Defendants shall have no responsibility for, or liability in connection with,
the distribution of the Settlement Fund.

52 | No Responsxblhty for Administration or Fees ,

In no event shall any of the Settling Defendants have any responsmbﬂlty, financial
obligations, or liability whatsoever with | respect to the investment, distribution, or administration
of the Settlement Fund including, but not lumted to, in respect of Adtmmst‘ratlon Expenses

Notice Costs, and Class Counsel Fees.

-10-
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53 All Claims Satisfied by Settlement Fund
Each Class Member shall look solcly to the Scttlement Fund for scttlcment and

satisfaction, as provided herein, of all claims released pursuzmt to the terms of this Settlement _
Agreement. 'E‘kcept as provided by order of the Courts pursuant to this Settlement Agreement, -

no Class Member shall have any interest in the Settlement Fund or any po,rtioﬁ thereof.

 SECTION 6 - RELEASES AND DISMISSALS

61 , Release of Releaseos

Upon the Eﬂ'cctlvc Datc, thc Releasors forcvcr and absolutcly mlcasc the Relcasees from

the Released Claims.

62 Release by Releasees .
Upon the Effective Date, each Re]easee forever and absolutely releases each of the other

Releasees from sny and all claims for contribution or indemmity with respect to the Released

Claims.

63 Covenant Not To Sue

* Notwithstanding section 6.1, for the purposes of the Pmceedmos commenced in the
British Columbia Court and for any Class Members resident in any province or territory where -
the release of one tortfeasor is a release of all other tortfeasors, the Releasors do not release the

_ Releasees but instead covenant and undertake not to make any claim in any way or to threeten,. B

commence, or continue any proceeding in any Jjurisdiction against the Releasees in respect of or

in relation to the Released Claims.

64 NoFurther Chims | |

The Releasors shall not now d; hereafter institute, prosecute, _maintaj.n, or assert, or
continue to prosecute, maintain, or assert any aCtion,‘suit,'cause of action, claim, or demand, or
collect from, seek to recover from, or prcceed either directly or indirectly, whether‘ in .Cana'da or
elsewhere, on their own behalf or on behalf of any class or any .cther pexson, against ﬂ1e
Releasees (or any one of them) or any other person who méy claim contribution or indemhity
&om ahy Releasee in respect of any Released Claim. or any inatter related thereto, except for the

contmuatmn of the Proceedings agamst the Non-Settlmg Defendants or unmamed co-

conspuators Class Plaintiffs and their counsel acknowledge that the Setthng Defendants each

-11-
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consider it to be a material term of th1s Settlement Agreement that all Class Members w111 be

bound by the rclcascs prov1dcd for hercin.

65 Dlsmlssal of Settling Proceedmgs

' The Pmceedmgs shaﬂ be dismissed W1th prejudice as against the Releaseeq without
costs. .

6.6 . Dismissal of Other Actions

All Other Actions commenced by any Class Member in British Columbia, Ontario, or |

" Quebec relating to the Released Claims shall be dismissed against the Releasees, W1thout costs
and with prejudice. ‘ '
SECTION 7 - EFFECT OF SETTLEMENT
71 - NoAdmission of Liability _ |
The Parties expressly reserve all of their rights if this Seitlement Agreement does not

become effective or is terminated by the Settling Defendants. Further, the Parties agree that,.

- whether or not this Settlement A.gfeement is finally approved or is terminated, this Settlement
Agreement and anything contained herein, and any and all negotiations, documents, discussions,

and proceedings associated with this Settlement Agreement, and any action taken to carry out

this Settlement Ag:eement; shall not be deemed,_ construed, of iﬂtérpreted to be an admission of
‘ any violation of any statute or law, or of any Wrongdoing' or liability by any Settling Defendant,
or of the truth of any of the claims or allegations'contairied m the Proceedings or any other
pleading filed by the Class Plaintiffs, and evidence theréof shall not be discoverable or used,
directly or md:rectly, in any way, whether m the Proceedmgs or in any other action or
proceeding. v

) Agreement Not Evidence .

The Partles agree that, whether or not it is finally approved orb is terminated, this
'Settlement Agreement and any‘thmg contamed herein, and any and all negotiations, documents,
discussions, and proceedmgs associated w:th this Settlement Agreement, and any action taken to
' carry out this Set‘tlement Agreement, shall not be referred to, offered as evidence, or received in

ewdence in any pending or future civil, cnmuml or administrative action or proceedmg, except

-12-
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‘in a proceeding to enforce this Settlement Agreement, to defend against the assertion of Released

Claims, or as otherwxse reqmred by law.

73 No Further Litigation

Except as prov1ded in this sectton no Class Counsel, nor anyone currently or hereafter

employed by, assocxated with, or a partner with Class Counsel, may directly or mdxrecﬂy

 participate or be invelved in or in any way assist with respect to any claim made or action
coxn.menced by any person which relates to or arises from the Released Clam:ts Moreover, these

. persons shall keep stnctly eonﬁdennal and may not divalge to anyone for any purpose any non--

public information obtained in the course of the Proceedings or the negotla’non and preparation

of this Settlement Agreement, except as ordered by a coutt of competent Junsdlcnon provided

“that in each case the Party who has been ordered to disclose the information protected by this

paragraph timely informs the’ other Parties ‘and uses its best efforts to limit the disclosure and

' maintain conﬁdennahty to the extent posszble and permits the other Parties the opportumty to

atternpt by appropriate legal means to limit such disclosure and/or to seck 2 protective order or -

other appropnate remedy to prevent or limit such dlsclosure.

SECTION 8- CERTIFICATI ON OR AUTHORIZATION FOR SETTLEMENT ONLY

8.1 ~ Scitlement Class and Common Issuc

(1)  The Parties agree that the Proceedings shall be certlﬁed or authorized as class

proceedmgs solelyvfor purposes of settlement of the Proceedmgs and the approval of this
Settlement Agreement by the Courts.

'(2)  The Class Plaintiffs agree that in the motions for cernﬁcanon or authorization of the

Proceedings as class proceedings and for the approval of this Settlement Agreement, the only
common issue that they will seek to define is the Common Issue and the only classes that they

will assert are the Settlement Classes. |

82 Certxﬂcatlon or Authorization Without Prejudlce
In the event this Settlement Agreement is mot approved or is terminated in accordanee

with its terms, the Parties agree that any prior certification or authorization of a Proceedmg asa.

class proceeding, including the definition of the Seftlement Class and the statement of the

-13-
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Common Issue, shall be without prejudice to any posmon that any of the Partles may later taLe

on any issue m the Proceedmgs or any other httgauon

SECTIQN 9- NOTICE TO SETTLEMENT CLASSES
v9.1" Notices Required . - » : , .
The proposed Settlement Classes shall be given notice of (i) hearings at which the Courts
will be asked to approve the Settlement Agreement; ‘and (ii) the certiﬁcaﬁon or authorization of
the Proeeedings as class proceedings and the approval of this Settlement Agreement.

9.2 Form and Dlstrlbntmn of Notices

The form of the notmes referred to in seeuon 9.1 and the manner of the1r pubheatmn and

: dlstnbutmn shall be as agreed to by the Partxes and approved by the Courts

‘ SECTION 10 - TERMINATION OF SBTTLEMENT AGR]_‘.EMENT

101 . Exercise of Termmahon Right
- No Releasee shall make or advance any clalm of any kind agamst any Settlmg Defendant
~ in connection with or ansmg out of '

(a) any decxslon it makes or fails to make to exercise or not to exercise a right to

terminate tl'us Settlement Agreement; or

(b) any detennination it makes or fails to make asto whether any order is or is not in

compliance or is deemed in cor_npliaxiee with section 3.2(2).

102 ’Maﬁner of Termination

 If cither the British Colu.mbxa Coutt or the Quebee Court fails to approve this Settlement
A.greement, and if the Settlmg Defendants elect to exerc1se their right to termmate this .

Settlement Agreement then the Seitling Defendants shall give written notice of termination to

the Class Counsel no later than twenty-one (21) days after the disposal of all appeals (if any) or .
the expiration of the time for taking such appeals from such Court’s _;udgment failing to approve

- this Settlement Agreement.

-14-
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103 _ Consequences of a Decision not to Termmate followmg a Refusal te Approve
the Settlement Agreement -

If the Seitling Defendants do not exercise their election to terminate this Settlement
‘Agreement following any faiture by the British Colurnbia Court or the Quebec Court to approve

the Settlement Agteement, then each definition, section, and schedule of t]:us Settlement

Agreement shall be deemed to be herewith amended so as to delete all references and provisions
rel'atingvto such jurisdiction(s) which declines to approve this Settlement Agreement. No Class
Counsel Fees shall be payable from the Settlement Amou.nt in any JUIISdJ.CthIl which declmes to

approve this Settlement Agreement.

104 Effect of Terminatlon Generally '

Except as provided m sections 10.5-10.7 hereof, if this Settlement Agreement is’

termmated, it shall have no ﬁu‘ﬂ:er force and effect, shall not be binding on the Parties, and shall

not be used as evidence in any Iitigation or other proccedmg or otherwise. Specifically, all
negotiations and proceedings connected w1th th_lS Settlement Agreement shall be without

pre_ludlce to the rights of any Party hereto, shall not be deemed or eonstrued to be an admission

by any Party of any fact or matter, and shall eot be used in any way in the Proceedings or in any

related actions or proceedings. .

105 I Settlement Agreement is Terminated ~

(1)  If this Settlement Agreement is iterminated;

(8 - mo motion to certify or authorize any of the Proceedings as a class action on the

busis of this Sel(lement Agreement or lo approve (his Seullement Agreement shall

proceed; and

(b)  anyorder cerhf;nng or authorizing a Proceedmg as a class action on the basis of

- the Seitlement Agreement and approving this Settlement Agreement shall be set aside
and declared null and void and of no force or effect, and everyone shall be estopped from

asserting otherwise.

(2)  If the Settlement Agreement is tenmnated the Settlmc Defendants shall bnng motions
bel‘ere gach of the Courls seelung orders:

-15-
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(a)  declaring the Settlement Agreement to be null and void and of no force or effect |

(except for the pro-visions set out In section 10.7);

®) settmg amde - any order cerufymg or authonzmg a Proceeding as a class actlon on

the basis of the Settlement Agreement and

e) directing that the 'Setﬂement Fund be returned to the Settling Defendants within -
“ten (10) business days of the date of entry of the Court’s order entered pursuant to thls _

 paragraph.

10.6 ‘ Allocation of Monies in the Account Followmo Termination

If the Settlement Agreement is terminated, Ontario Counsel shall return to the Settlmg N

Defendants the entirety of the Scttlement Fund, less only any taxes paid or owed on (he earnings
of the Settlement Fund. : :

10.7 Survival of Provnsmns After Termmatmn ‘

If this Settlement Agreement i is terminated for any reason the prowsmns of sections 4.2,
 7.1,7.2,10.1, 104, 10.6, 11.2(5), and 13.6 and the definitions and schedules applicable thereto
shall survive the termination and conhnue in full force and effect

SECTION 11 - ADMINISTRATIONAND ]MPLEMENTATION -

111 | Mechanics of Admmlstratxon ,

Except to the extent provided for in this Settlement Agreement, the mechanics of the
1mplementat10n and administration of this Setflement Agreement shall be determmed by the
Courts on motions brought by Class Counsel on notlce to the Settling _Defendants |

11.2 ~ Information and Assistance . _ 7

(1) - The Settling Defendants will_ make reasonable efforts to compi_le. a list of the names and
~addresses of Direct Purchasers and Distributors in Canada who purchased EPDM in Canada
from the Settling Defendants duﬁng the Class Period. ' o

(2) The Settlmg Defendants will make reasonable efforts to provide mformauon from which

- the Purchase Price paid by each of their Duect Purchaser and sttnbutor customers in Canada

during the Class Period can be derived.
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(3)  The Settling Defendants make no .represettta.ﬁon as to the completeness or accuracy of

any information provided by the Settling Defendents pursuant to Sections 112 (1) and (2) and

~ shall bear 10 liability whatsoever with respect to the completeness or accuracy of any such

information provided.

(4) The mformauon required by section 11.2(1) and (2) shal] be dehvered to Ontano Class
Counsel vnthm ten (1 0) busmess days of the Execution Date and shall be used solely to prowdc

notice to Class Members in accordance with section 9 of this Settlement Agreement and to

facilitate the claims administration process eventually estabhshed in- accordance thh section 5 of

_this Settlement Agreement.

(5)  If this Settlement Agreement is terminated, all mfonnatlon provided by the Settling
Defendants pursuant to Section 11.2(1) and (2) shall be retumed to them forthwith and no record

of the mfonnatlon so prowded shall be retained by Class Counsel in any form whatsoever.

SECTION 12 - CLASS COUNSEL FEES AND ADMTNISTRATION EXPENSES

(1) Class Counsel may seek the Courts’ approval to pay Class Counsel Fees and -

Administration Expenses from the monies in the Settlement Fund,

@ - Class_ Counsel Fees and Administration Expenses xnay'be paid out of the Settlement Fund
 only after the Effective Date. - o ' '

SECTION 13- MISCELLANEOUS

13.1 Motions for Directions

(1) - Any Class Counsel or Settlmg Defendant may apply to the Couwrts for directions in

reepect of the 1mplementahon and administration of this Settlement Agreement.
(2)  All motions contemplated by this Settlement Agleement shall be on notice to the Parties.

132 o ‘Releasees Have No Liability for Administration

The Releasees have no respons1b111ty for and no hahlhty whatsoever vnth respect to the
' admlmstrahon of the Settlement Agreement
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" 133 Intended Beneficiaries

No prowslon of this Settlement Agreement shall provide any rights to, or be enforceable
‘ by, any person or entxty that is not a Class Plaintiff, Class Member a Releasee, or Class Counsel.
No Class Plaintiff, Class Member, or Class Counsel may assign or otherwwe convey any right to

enforce any provmlon of this Seitlement Agreement.

13.4 No Conﬂict Intended _

Any inconsistency between this Settlement Agreement and the schedules attached hereto

shall be resolved in favour of this Settlement Agreement.

135 Amendment; Waiver A
‘ This. Settlement Agreement shall not be modified in any respest except by a writing
executed By all of the Parties, and the waiver of any rights coqfex:red her‘eundcr‘snhali be effective

ouly if made by written instrument of the waiving Party and, following issuance of an order

' approving this Settlement Agreement, any such modjﬁcaﬁon or 'amendment must be approved by
the Courts ‘with jurisdiction over the matter to which the amendment relates, The waiver by any
Party of any breach of this Settlement Agreement shall not be deemed or construed as a waiver

of any other breach, whether prior, subsequent, or contcmpqraneous, of this Settlement

Agreement.

13.6 " Publicity

The Parties and their counsel agree to act in good faith to ensure that any public .

comments about, or descriptions of the settlement are balanced, fair, and' accurate. No Class

Plaintiﬁ‘ Class Member, or Class Counsel will issue any press releases regarding this eetﬂemerit,

except those that may be agreed to by the Parties. Notwithstanding any other prcmsmn of th1$,

paragraph, the Settling Defendants shall be able to make, without notification to, or pnor review
or approval by, Class Counsel, any and all disclosures regardmg the settlement that the Settling

Defendams in their sole discretion, beheve is appmpnaie or may be réquired lmder any

apphcable law or regulation.
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13.7 ’ Headings, ete, -
In this Settlement Agreement:

(a) _the division of the Settlement Agreem_ent into sections and the insertion of

headings are for'convenienee of reference onfy and shall not affect the'construcﬁo’n or

. mterprctailon of this Settlement Agreement and

@®y the terms “this Settlernent Agreement“ “hereof’ “hereunder”, and 51m11ar

expression_s refer to this Settlement Agreement and not to-any partu:ular_ section or other

portion of this_SettIement A'gree:nent.

13.8 Ongomg Ji urlsthctmn .
(1') Each of’ the Courts shall retain excluswe jurisdiction over each Proceeding commenced in

its Junsdmtlon. the parties thereto. and the Class Counsel Fees in those Proceedmgs

(2) No Court shall malce any .order or give any direction in respect of any matter of shered
jurisdlctxon unless that order or dlrecuon is conditional upon a comphmentary -order or direction
. being made or given by the other Court(s) with which it shares jurisdiction over that matter.

139 ; Govermn,_., Law.

This Settlement Agreement shall be governed by and consn-ued and mterpreted in

accordance: wu.h lhe laws of lhe Provm(.e of Onlano

13.10 . Entlre Agreement

| - This Settlement Apreement conshtutes the entire agreement among the Parties, and
supersedes all prior and contemporaneous uuderstandmgs, undertakmgs, negotiations,
representations, promises, agreements, agreements in principle, and memoranda of
understanding in connection herewith. None of the Parties ‘will be bound by any prior
.obligations, conditions, or representations rwith respect to the subject matter of this Settlement

| Agreement, unless expressly incorporated herein. '

1311 Binding Effect

: Tlrus Seitlement Agreement shall be binding upon, and inure to the beneﬁt of, the Class

Plaintiffs, the Settling Defendants, the Releasees, and all of their successors and assigns.
Without [imiting the generahty of the foregoing, each .'md every covenant and agreement made
- 19 - ' ‘
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herein by the Class Plaintiffs' shall be binding'vupon all Releasors and each and every covenant
and agt-eement made herein by the Settling Defendants shall be binding upon all of the

Releasees.

1312 Survwal _ _
The representahons and warranties contamed i this Settlement Agreement shall survive
its execution and implementation. '

13.13 Counterparts
" This Settlement Agreement may be executed in countcrparts, all of which taken together
will be deemed to constitute one and the same agreement, and a facsimile s1gnature sha]l be

deemed an original signature for purposes of executmg this Settlement Agreememt

13.14 | Negotmted Agreement ,
This. Settlement Agreement has been the subject of negottaitons and dlscussu)ns among

the undersigned, each of which has been represented and advised by competent counsel, so that

any statute case law, or rule of interpretation or construction that would or might cause any
prowswn to be construed against the drafter of this Settlement Agreement shall have: no force
and effect. The Parties further agree this Scttlement Agreement contams an entire, complete, and
integrated statement of each and every term and provision agreed to by the Parties hereto, and is

not subject to any condmon not pravided for herein.

1315  Language ( . - .
The Parties acknowledge that they -have,reqﬁired and consented that this Settlement
Agreement and all related documents be prepared in English; les parties reconnaissent avoir

exigé que la présente convention et tous les documents connexes soient rédigés en anglais.

13.16 | Transactmn

’ ‘The present Settlement Agreement conshtutes a transaction in accordance with Arucles
2631 and following of the Civil Code of Quebec, and the Parties are hereby renouncmg fo any
errors of fact, of law, and/or of calculanon.
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13.17 | Recitals -

The IECltSIS to thig Selﬂemen’t Agreement are true and form part of the Sertlernent :
Agreement ' ’ ‘
13.18 Schedules

. The schedules annexed hereto form part of this Settlement Agreement

13.19 Aclmowleduements
Each of the Parties hereby afﬁrms and acknowledges that

(8)  he,she,ora representaﬁve of the Party with the atrtliorify to bind the Party with
respect to the matters set forth herein and has read and understood the Settlement

Agreement; .

() the terms of this Setﬂement Agreement and the effects thereof have been fully
. -explamed to hlm, ber, or the Party’s representative by his, her or its counsel,

© he, ,she‘, or the Party’s representauve.ﬁﬂly understands.each term of the Setilement

- Agreement and its effect; and

(d)  no Party has relied upen- any statement, representation,‘ or inducement (whether
material, fal_se,' negligently made, or otherwise) of any other Party with respect to the first

Party’s decision to execute this Settlement Agreement.

- 13.20 Authorized Signatures

Each of the undersigned represents that he or she is fully authorized to enter into the

terms and conditions of, and to execute, this Settlement Apgreement.

‘ 13.2-1 : Notlce

All notrces under this Settlement Agreement shall be in writing. Each such notices shall
be given either by (2) hand delivery; (b) registered or certified mail, return receipt requested

postage pre-paid; or (c) Federal Express, UPS, or similar overniglt courier and in the case of

either (a), (b), or (c) shall be addressed to the representatives for the Party to whom notice is

being provided, as identified below, or to such other address as Class Counsel or the Settling

* Defendants may designate, from time to time, by giving notice to all-parﬁes hereto in the manner
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described in this paragraph. Copies of all notices under this Settlement Agreement may, at the
notifying Party’s option, be transmitted by email to the appmpriate parties. Providing a copy by
-email shall only be in addition to, and not a substitute for, the formal notice mechamsms

prowded for in (a), (b), or () of this paragraph.

For Class Plaintiffs and for Class Coinisel:

Charles M. Wright

- Siskinds LLP - N
Barristers and Solicitors
680 Waterloo Street =
London, ON N6A 3V8

Telephone: 519-672-2121
Facsimile; 519-672-6065

Email: charles. w1Mswﬂds com

Kenneth Baxter

Poyner Baxter LLP

Lansdale Quay Plaza
#408-145 Chadwick Court
North Vancouver, BC V7M 3K 1

Telephone: 604-988-6321
Facsimile: 604-988-3632
Email: ken@povnerbaxter.com

For Settling Defendants

Ro bert Kwinter _

Blake, Cassels & Graydon LLP
199 Bay Street

Suite 2800, Commerce Court West
Toronto ON M5L 1A9 '

. Telephone: 416-863-2400
Facsimile: 416-863-2653

Email: robert kwinter@blakes.com

The Parties have executed this Settlement Agreement as of the date on the cover page.

Simon Hébert
Siskinds, Desmeules
Les promenades du Vieux-Quebec

43 rue Buade, bureaun 320
Quebec City, QC GIR 4A2

Telephone: 418-694-2009
Facsimile: 418-694-0281

Email: simon.hebert@sis_ldndsdesmexﬂes.com_

Britt M. Miller

Mayer Brown LLP

71 South Wacker Drive
Chicago, l'L 60606 -
USA

Telephone: -312-782-06000

- Facsimile; 312-701-7111

-Email: bmiller@mayerbrown.com

WATERVILLE TG, INC.
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Name: Siskinds LLP .
Title: Ontario Counsel.

‘7‘?’& z@
axter L

By: Name: Poyn:
Title: British Columbia Counsel

By:

" JEAN-CLAUDE FLUET

By:

Name: Siskinds Desmeules
, Title: Quebec Counsel

DSM ELASTOMERS EUROPE B.V. and DSM COPOLYM ER
INC

By:

* Name: Blake. Cassels & Graydon LLP ‘
* Title: Canadian Counsel :
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- Name: Siskinds LLP
Title: Ontario Counsel,

Byﬁ

RN. PARTON LTD.

‘By:  Name: Poyner Baxter LLP
. Title: Brxnsh Columbia Counsel

JEAN-CLAUDE FLUET,
By :

Title: Quebec Counsel

| DSM ELASTOMERS EUROPE B.V. and DSM COPOLYM]ER_,_>
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'SCHEDULE A - PROCEEDINGS
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_Settle:ﬁent Class ..

S050982 (the “B.C. Action™)

Corporation, Crompton
Co./Cie, Crompton Canada
Corporation, Uniroyal.
Chemical Company Inc., Dow
Chemical Company, Dow
Chemical Canada Inc.,

| DuPont Dow Elastomers LLC,

E.L DuPont de Nemours and

Company, E.I. DuPont Canada |

Company, DSM Elastomers
Europe B.V., DSM

| CoPolymer, Inc., Exxon Mobil

Chemical Company, Polimeri
Europa S.R.L., Polimeri

Proceeding Defendants
| Ontario Superior Court of DSM Elastomers Europe B.V. | All persons in Canada who
Justice Court FileNo. and DSM Copolymer, Inc. | purchased EPDM Products in
45604CP (“Ontario Action” ' Canada during the Class
- e Period, except the Excluded -
| Persons and persons who are
included in the British
Columbia Action and in the
Quebec Action.
Supreme Court of British Bayer Inc., Bayer A.G., Bayer All persons in British
Columbia, Vancouver | Material Science A.G., Bayer | Columbia who purchased
Registry, Court File No. Material Science LLC, Bayer | EPDM Products in British
Corporation, Crompton | Columbia. during the Class -

Period, except the Excluded

| Persons. - :

Europa Americas Inc,,
Enichem S.p.A., Enichem -
. Americas Inc., Syndial S.p.A "~ |
Superior Court of Quebec Koninklijke DSM N.V., DSM | All persons in Quebec who
(District of Quebec), File No. | Elastomers Europe B.V., DSM | purchased EPDM Products in
200-06-000052-053 (the Elastomers Holding Company, | Quebec-during the Class
| “Quebec Action”) Inc., and DSM Elastomers Period except the Excluded

Persons.

America -



000055

SCHEDULE B - ORDER |
' . ‘ Court File No. 45604CP
. ONT4RIO |
SUPERIOR COURT OF JUSTICE
- The Honourable Madam , )' '. ,fhe‘ | day_
Justice Rady ' 3 of 2011
BETWEEN: |
| | WATERVILLE TG, INC. -
 Plainfiff
» _ B and . .
'DSM ELASTOMERS EUROPE B.V. and DSM COPOLYMER, INC. |
| | | Defendants
Proceeding under Llle C’lass ProceedingsAct, 1992 _‘ ‘

ORDER
- THIS MOTION made by the Pla1nt1ff for an Order cerhfymg this action as a class
proceedmg for settlement purposes as it relates to DSM Elastomers EurOpe B.V. and DSM
Copolymer Inc. (the ‘Setﬂmo Defendants”) and approving the Settlement Agreement and
Distribution Protocol entered into with the Se.tﬂmg Defendants was heard this day at the Court
-House, 80 Dundas Su-eet, London, ON. .

ON READING the matena.ls filed, mcludmg the settlement agreement attached to .this |
Order as Schedule “1™ (the “Settl ern.ent Agreement"), and on hearmg the submissions of counsel
for the Plaintiff and counsel for the Settling Defendants

1. . THIS C'O}URT .ORDERS that for the purposes of this Order the definitions set outinthe
Settlement Agreement apply to and are incorporated into this Order.

P

THIS COURT ORDERS that this actmn be cerhﬁed as a class proceeding for
‘ setﬂcment purpoeses only

3. THIS COURT ORDERS thaf the Settlement Class be defined as:
. » . S 15123322
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1.
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All persons in Canada who purchased EPDM or EPDM Producm
in Canada during the Class Petiod, except the Excluded Persons

- .and persons who are included in the British Columb1a Class or in
the Quebec Class. : :

THIS COURT ORDERS that Watervﬂle TG, Inc be appomted as the representatwe'
‘ plamtlff for the Settlement Class.

THIS COURT ORDERS that this action be cert:ﬁed as a class proceedmg for -

settlement purposes only, on the basis of the following common issue:

Did the Settling Defendants agree to fix, raise, mamtam or stabﬂlze
the prices of, or allocate markets and customers for, EPDM in
‘Canada during the Class Period?

THIS COURT ORDERS that the Setﬂement Agreement is fan' reasonable and in the

“best mterests of the Settlement Class.

THIS COURT ORDERS that the Settlerent Agreement is hereby approved pursuant to

s. 29 of the Class Pr aceedzngs Act, 1 992 and shall b_e implemented in accérdance with its

] terms

" THIS COURT ORDERS that the Setttemcnt Agreement is mcorporated by reference
. into and forms part of this Order and is bmdmg upon the represeutatwe plamtlff upon all
, Class Members, and upon the Settling Defendants. :

' HIS COURT ORDERS that each Class Member shall consent and shall be deemed to

000056

have consented to the dismissal of any Other Actions he, she or it has commenced agamst -

the Releesees, without costs and with prejudice. -

- THIS COURT ORDERS that ench Other Action commenced in Ontarid by -any Class

Member shall be and is hereby dismissed agaiﬁst the Releasees, without costs and with

prejudice.

THIS COURT ORDERS that this Order, including the Settlement Agreement, is

bmdmg upon each Class Member mcludmg those persons who are minors or mentally '

incapable and the requlrements of Rules 7.04(1) and 7. 08(4) of the Rules of Civil

' Procedure are drspensed with i in respect of this actlon

15123322
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13.

14, -

15 -

16.

17;

THIS COURT ORDERS that each Releasor has released and shall be conclusively

deemed to have fully, finally, and forever released the Releasees from the Released

Claims.

THIS COURT ORDERS that each Releasor shall not now or hereafter institute,
prosecute, maintain, or assert, or continue to prosecute, maintain, or assert any action,

snit, cause of action, cla:'m, or demand, or collect ﬁ‘om, seek to recover from, or proceed

either directly or mdm:cﬂy, whether in Canada ot elsswhere, on their own behalf or on

behalf of any class or any other person, agamst the Releasees (or any one of them) or any

other person or persons who wxll or could, in connection with any such action or

proceeding, bnng or commence or connnue any claim, crossclaim, claim over, or any

claim for contribution, mdemmty, or any other relief agamst any of the Releasees in

‘ respect of any Re[eased Claim or, any matter related thereto.

TTHS COURT ORDERS thafv the Releasees have feleased and shall be conclusively
- deemed to have fully, finally, and foréver released each other from any and all claims for
contribution and indemnity that said Releasees, or any of them ‘whether directly, 'b

- mdlrcctly, dcnvatm:ly, or in any other capamty, ever had, now have, or hcrcaftcr can, '

shall, or ay have, relatmg in any way to the Released Clalms

THIS COURT ORDERS that the use of the terms “Releasors” and “Réleased Claims™
in this Order does not consutute a release of claims by those Class Members who are
resident in any provmce or terntory where the release of one tortfeasor is a re!ease of all
tortfeasors.

‘THI.S"COURT ORDERS that each Class Member who is resident in any province or

. teeritory where the release of one tortfeasor is a release of all tortfeasors covenants and

undertakes not to make any claim in any way nor to threaten, commence, or continue any

proceeding in any jurisdiction against the Releasees in respect of or in relation to the

- " Released Claims.

THIS COURT ORDERS that all claims for contribuﬁon, indernnity or other claims
against a Releasee, whether asserted or unasserted or asserted in a representative

capacity, inclusive of interest, taxes, and costs, relating to the Released Claims, which

000057
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18.
19.

20,

' 22,

23,

24.

' D1stnbutron Protocol) and. the remam.mg

4.

were er could have been brought against a Releasee by any other person or party, or' bya

Releasee against any other. person or party, are bared, prohibited, and enjomed in

accordance with the terms of this Order (unless such claim is made in respect of a cla1m :

by a person who has vahd]y opted out of the Settlement Class)

THIS COURT ORDERS that thrs action be and is hereby drsrmssed agamst the Settling

| Defendants wrthoui costs and with pre_;udrce

THIS COURT ORDERS that the Releasees have no responmbzhty for and no habﬂrty

‘whatsoever with respect to the admm1sttatlon of the Settlement Agreement

THIS COURT ORDERS that ® be appointed as claims Administrator.

THIS COURT ORDERS that of the monies from the Setilement Fund be -
apportioned to the Distributors and Manufacturers settlement fund (as described in the

BZ5W of the monies from the Settlement Fund

be apporuoned to the Intermediaries and Consumers set‘tlement fund (as descnbed in the

- Distribution Protocol).

THIS COURT ORDERS that the Settlement Fund shall be d151:r1buted by the Claims
Administrator in accordance wrth the Dlstn'buuon Protocol attached hereto as Schedule

“2” .
.

THIS COURT ORDERS that Class Members shall submit a claim form to the Claims

‘Administrator on or before the date which is ninety (90) days from the date of the first
- publication of the Notice of Certification and Settlement. Approval- and ‘any Class
Members who fa.lls to do 'so shall not share in any distribution made in accordance with -

the ‘Distzribution Protocol with respect to settlement a]ready approved unless the Court

orders otherwrse

: TlI[S COURT kORDERS that the Form of the proposed notice of certification and

settlement approval to class. members attached hereto as Schedule “3” is hereby

approved.

000058
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Date:

- 000059
-5-

THIS COURT ORDERS that the proposed method of dlsselmnatmg the notice of
certlﬁcatxon and settlement approval to class members attached hereto as Schedule “4” is
bereby apptoved

" The Honourable Justice Rady

- 15123322
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