CANADA
PROVINCE OF QUEBEC
DISTRICT OF MONTREAL

No.: 500-06-000910-188

SUPERIOR COURT
(Class Action)

JENNIFER BALABANIAN
Plaintiff

V.

PAYPAL CANADA CO.

-and-

PAYPAL CA LIMITED

-and-

PAYPAL HOLDINGS INC.

Defendants

AMENDED APPLICATION OF THE DEFENDANTS FOR LEAVE TO ADDUCE
RELEVANT EVIDENCE

(article 574 C.C.P.)

TO THE CASE MANAGEMENT JUDGE TO BE APPOINTED HEREIN, THE DEFENDANTS

RESPECTFULLY SUBMIT THE FOLLOWING:

A. Introduction

1. The Defendants hereby respectfully seek permission to adduce relevant evidence by way
of filing the affidavits_of four (4) representatives, Omar Paz, Amy Stohlman, Ryan May

and Brian Yamasaki, the 47 versions of PayPal's User Agreement since June 20, 2007

as well as a video of the checkout flow of the most frequently used platform by Québec

customers into the Court Record prior to the Hearing on the Application for Authorization
to Institute a Class Action and to Appoint the Status of Representative Plaintiff, dated

February 28, 2018 (the "Application™).



B. The Procedural Context

2. In the Application, the Plaintiff seeks leave from this Court to institute a class action
against the Defendants on behalf of the following group:

“All Quebec residents who, from the date upon which the Defendants began
performing currency conversions in Quebec, purchased goods or services
using the Defendants’ payment system in a currency other than the currency
in which the goods or services were offered for sale (the “Transaction
Class™); and

All Quebec consumers who, from the date upon which the Defendants began
performing currency conversions in Quebec, purchased goods or services
using the Defendants’ payment system in a currency other than the currency
in which the goods or services were offered for sale (the “Transaction
Consumer Sub-Class”); and

All Quebec residents who held accounts with PayPal Canada, who, from the
date upon which the Defendants began performing currency conversions in
Quebec, withdrew funds from their accounts that the Defendants converted
to Canadian dollars before transferring the funds to the individuals’ linked
bank accounts and credit cards (the “Withdrawal Class”); and

All Quebec consumers who held accounts with PayPal Canada, who, from
the date upon which the Defendants began performing currency conversions
in Quebec, withdrew funds from their accounts that the Defendants
converted to Canadian dollars before transferring the funds to the individuals’
linked bank accounts and credit cards (the “Withdrawal Consumer Sub-
Class”).”

3. The Plaintiff, in her Application, alleges three main reproaches against the Defendants:

(@) That the Defendants charged Undisclosed FX Transaction Fees when performing
the currency conversion in respect of all purchases made using their payment

systems;

(b) That the Defendants did not permit putative Class Members, upon checkout, to
elect to have their credit card issuer perform the currency conversion for their
transactions; and

(c) That the Defendants unilaterally and automatically converted any foreign currency
held by PayPal accountholders upon withdrawal and that the Defendants charged
putative Class Members Undisclosed FX Withdrawal Fees.

4. The Plaintiff's action is rooted in contractual claims, as well as claims pursuant to the
Competition Act and the Consumer Protection Act.

5. The Plaintiff is seeking reimbursement of:
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(@) alleged undisclosed fees charged by the Defendants in connection with the
exchange of currency in transactions effected using the Defendants’ payment
system;

(b)  alleged undisclosed fees in connection with the exchange of foreign currency upon
withdrawal of funds from accounts held with the Defendants;

or, in the alternative:

(© an accounting and disgorgement of all profits the Defendants earned in connection
with foreign exchange transactions in respect of the putative Class Members.

Plaintiff is also claiming $2 million in punitive damages on behalf of the Transaction
Consumer Sub-Class and the Withdrawal Consumer Sub-Class pursuant to the
Consumer Protection Act.

C. The Defendants’ Right to a Full Answer and Defence with respect to the Criteria of

Article 575 C.C.P.

The Defendants have the right to a full answer and defence in the context of their
contestation of the Application and with respect to each of the criteria listed at
article 575 C.C.P., which have to be analyzed by the Court in order to determine whether
the proposed class action should be authorized.

Article 574 C.C.P. empowers this Court to authorize the presentation of appropriate
evidence relevant to the analysis of the criteria set out at article 575 C.C.P.

D. The Affidavit of Omar Paz

9.

10.

11.

12.

At paragraph 38 of the Application, the Plaintiff alleges that there is a difference between
the “Inflated Class Rate” (exchange rate applied to the putative Class Members’
transactions) and the “PayPal Rate” (effective exchange rate obtained by the Defendant
for foreign exchange transactions).

Paragraphs 4 and 5 of the Affidavit of Omar Paz, communicated herewith as Exhibit D-1,
provide this Court with an explanation of the manner in which the foreign exchange rates
offered to PayPal Canada Co. and PayPal CA Limited (collectively “PayPal”)’'s Quebec
customers were obtained since the date PayPal began offering currency conversion
services to Quebec customers.

Paragraph 6 of the Affidavit D-1 affirms that prior to January 14, 2017, there was never
an “Inflated Class Rate” as defined in paragraph 38 of the Application and that PayPal
never charged a base foreign exchange rate to its Quebec customers that was higher
than the cost to purchase the foreign currency.

The Affidavit D-1 therefore completes and corrects the Plaintiff's allegations, will permit
the Court to decide, inter alia, whether the facts alleged by the Plaintiff appear to justify
the conclusions sought (criterion 2 of article 575 C.C.P.) and will give the Court an
accurate picture of the period covered by the proposed class action.




E. The Affidavit of Amy Stohlman

13.

14.

15.

16.

17.

18.

19.

20.

The Affidavit of Amy Stohiman, communicated herewith as Exhibit D-2, touches upon
three (3) main subjects: the User Agreements, the alleged obligation to allow credit card
issuers to perform the currency conversion, and the absence of involvement of Defendant
PayPal Holdings Inc.

e The User Agreements

The Plaintiff applies to bring a class action largely based upon contractual provisions, for
which she only provides this Court with three (3) User Agreements :

(@) The 2013 User Agreement (Exhibit P-4);

(b) The 2014 User Agreement (Exhibit P-5); and

(c) The 2017 User Agreement (Exhibit P-6).

At paragraphs 29 to 31 of the Application, the Plaintiff inaccurately alleges the dates
during which the User Agreements Exhibits P-4 to P-6 were in effect.

Paragraphs 5, 6, 7 and 8 of the Affidavit D-2, as well as the User Agreements filed in
support of the Affidavit D-2, Exhibits AS-1 to AS-47, provide clarifications to this Court as
to the different versions, since June 20, 2007, of the User Agreement; they also correct
and complete the Plaintiff’s allegations in this respect.

The Affidavit D-2 and Exhibits AS-1 to AS-47 will give the Court an accurate and
complete picture of the relevant contractual terms, which will in turn permit the Court to
decide, inter alia, whether the facts alleged by the Plaintiff appear to justify the
conclusions sought (criterion 2 of article 575 C.C.P.).

e Alleged Obligation to Allow Credit Card Issuers to Perform the Currency
Conversion

At paragraph 58 of the Application, the Plaintiff alleges that: “[tlhe Defendants have
systematically breached their contracts with the Class Members, including by: [...]
b. failing to permit Class Members’ (sic) using the PayPal payments system to elect, on
checkout, to have their credit card issuers and not the Defendants, perform currency
conversions for transactions using their system; [...]", without alleging the extent of this
alleged obligation.

Paragraphs 10 to 12 of the Affidavit D-2 provide that the relevant contractual stipulation
came _into _effect on May 15, 2014, and that, prior to that date, the putative Class
Members specifically authorized PayPal to perform the conversions in place of their credit
card issuer.

The Affidavit D-2 and Exhibits AS-1 to AS-47 therefore complete and correct the
Plaintiff's allegations, will permit the Court to decide, inter alia, whether the facts alleged
by the Plaintiff appear to justify the conclusions sought (criterion 2 of article 575 C.C.P.)
and will give the Court an accurate picture of the period covered by the proposed class
action.




21.

22.

23.

24.

25.

26.
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Exhibits AS-4 to AS-28 are also necessary for the Court to decide on the Application of
the Defendants in Declinatory Exception.

e PayPal Holdings Inc.

The Plaintiff has named PayPal Holdings Inc. as a Defendant to the Application.

At paragraph 7 of the Application, the Plaintiff alleges that PayPal Holdings Inc. and its
affiliates provide online payment services for over 250 million PayPal account holders in
over 200 countries.

Paragraph 8 of the Affidavit D-2 provides that PayPal Holdings Inc. is not a party to the
User Agreements.

Paragraph 4 of the Affidavit D-2 provides that PayPal CA Limited and PayPal Canada
Co. provide(d) and operate(d) the online payment systems used by the putative Class
Members.

The Affidavit D-2 therefore completes the Plaintiff’'s allegations regarding the alleged
involvement of PayPal Holdings Inc. and will permit the Court to decide whether the facts
alleged by the Plaintiff regarding this Defendant appear to justify the conclusions sought
(criterion 2 of article 575 C.C.P.).

F. The Affidavit of Ryan May

27.

28.

29.

30.

31.

32.

Throughout the Application, the Plaintiff assumes either that the services offered are
provided to the putative Class Members on one platform or that the multiple platforms on
which PayPal offers its services are all the same.

Paragraphs 6 to 8 of the Affidavit of Ryan May, communicated herewith as Exhibit D-3,
provide that PayPal operates its online payment service on multiple different platforms, of
which each platform has between two (2) and four (4) different display variations or
“checkout flows”, totaling an approximate twenty-six (26) different PayPal Flows.

At paragraph 26 of the Application, the Plaintiff inaccurately alleges that all transactions
using the PayPal payment systems are subject to a User Agreement.

Paragraphs 9 to 11 of the Affidavit D-3 provide that not all transactions are subject to the
User Agreement.

The Plaintiff alleges that the Defendants did not permit the putative Class Members to
elect, on checkout, to have their credit card issuers perform the currency conversions for
their transactions.

Paragraph 12 of the Affidavit D-3 seeks to introduce a video filmed on April 4, 2018,
Exhibit RM-1, which shows the step-by-step process of a customer using the most
frequently used platform by Quebec customers from January 2014 to August 2018,
Hermes Logged-in User, on a desktop.




33.

34.
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Exhibit RM-1 shows that the platform Hermes Logged-in User accessed via desktop
offers the customer to elect, on checkout, to have his or her credit card issuer perform the
currency conversions for the transaction.

The Affidavit D-3 therefore completes and corrects the Plaintiff’'s allegations regarding the
various situations potentially covered by the proposed class action and the applicable
contractual terms, and will permit the Court to decide whether the claims of the putative
class members raise identical, similar or related issues of law or facts and whether the
facts alleged by the Plaintiff appear to justify the conclusions sought (criteria 1 and 2 of
article 575 C.C.P.).

G. The Affidavit of Brian Yamasaki

35.
36.

37.

38.

39.

40.

The Plaintiff has named PayPal Holdings Inc. as a Defendant to the Application.

PayPal Holdings Inc. is a corporation organized pursuant to the laws of Delaware and
whose head office is in San Jose, California, as appears from Exhibit P-1.

At paragraph 6 of the Application, the Plaintiff alleges that PayPal Holdings Inc. operates
a global technoloqgy platform that processes online payment transactions around the
world.

At paragraph 7 of the Application, the Plaintiff alleges that PayPal Holdings Inc. and its
affiliates provide online payment services for over 250 million PayPal account holders in
over 200 countries.

The paragraph 3 of the Affidavit of Brian Yamasaki, communicated herewith as
Exhibit D-4, provides that PayPal Holdings Inc. does not provide financial services,
including online payment services, in Canada.

The Affidavit D-4 therefore completes the Plaintiff's allegations regarding PayPal
Holdings Inc. and will permit the Court to decide whether the facts alleged by the Plaintiff
regarding this Defendant appear to justify the conclusions sought (criterion 2 of article

575 C.C.P.).

Conclusion

41.

42.

43.

44.

In order to complete and correct the allegations and exhibits put forward by the Plaintiff in
the Application and to allow the Defendants to properly present their arguments with
respect to the criteria of article 575 C.C.P., the Defendants respectfully request that this
Court grants leave to adduce into evidence the Affidavits D-1 to D-4 as well as Exhibits
AS-1 to AS-47 and RM-1 prior to the hearing on the Application.

The Affidavits D-1 to D-4, Exhibits AS-1 to AS-47, and Exhibit RM-1 are necessary to
determine whether the criteria of article 575 C.C.P. are met in the present case.

Allowing (...) the Affidavits D-1 to D-4 as well as Exhibits AS-1 to AS-47 and RM-1 (...) to
be adduced will focus the legal debate.

(...)
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45.  The order sought meets the criterion of proportionality.
FOR THESE REASONS, MAY IT PLEASE THE COURT TO:
GRANT the present Application;

AUTHORIZE the Defendants to file the affidavits of Omar Paz dated August 6, 2018 (Exhibit D-
1), Amy Stohiman dated August 28, 2018 (Exhibit D-2), Ryan May (Exhibit D-3) dated
August 29, 2018, and Brian Yamasaki, dated August 28, 2018 (Exhibit D-4) into the Court
Record (...), prior to the Hearing on the Application for Authorization to Institute a Class Action
and to Appoint the Status of Representative Plaintiff;

AUTHORIZE the Defendants to file the 47 versions of the User Agreement since June 20, 2007
(Exhibits AS-1 TO AS-47) into the Court Record prior to the Hearing on the Application for
Authorization to Institute a Class Action and to Appoint the Status of Representative Plaintiff;

AUTHORIZE the Defendants to file the video filmed on April 4, 2018 (Exhibit RM-1) into the
Court Record prior to the Hearing on the Application for Authorization to Institute a Class Action
and to Appoint the Status of Representative Plaintiff;

THE WHOLE without cost, unless contested.

Montreal, this August 30, 2018

MCCARTHY TETRAULT LLP

Me Mason Poplaw

Me Andrée-Anne Labbé

Lawyers for Defendants

2500 - 1000 De La Gauchetiere Street West
Montreal (Quebec) H3B 0A2

Telephone: 514 397-4155
514-397-5690
Fax: 514 875-6246

ALL NOTIFICATIONS BY E-MAIL MUST BE ADDRESSED
SOLELY TO NOTIFICATION@MCCARTHY.CA



mailto:notification@mccarthy.ca
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