CANADA
PROVINCE OF QUÉBEC
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SUPERIOR COURT
(Class Action )
ASSOCIATION POUR LA PROTECTION
AUTOMOBILE (APA)
-andCATHY MEILLEUR
Plaintiffs
v.
BANQUE DE NOUVELLE-ÉCOSSE
-andBANQUE DE MONTRÉAL
-andFÉDÉRATION DES CAISSES
DESJARDINS DU QUÉBEC
Defendants

DEFENCE
(Article 170 of the Code of civil procedure of Québec)
IN DEFENCE TO PLANTIFFS’ AMENDED ORIGINATING APPLICATION DATED
FEBRUARY 15, 2022 (THE “AMENDED ORIGINATING APPLICATION”), THE
DEFENDANT BANK OF NOVA SCOTIA (“BNS”) RESPECTFULLY SUBMITS THE
FOLLOWING:
1.

BNS admits the allegations contained in paragraphs 14 to 16, 57, 58, 62, 63, 73
and of the Amended Originating Application.

2.

BNS has no knowledge of the allegations contained in paragraphs 5 to 9, 24 to 42,
55, 100 to 212, 216 to 218, 249 to 283 of the Amended Originating Application.
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BNS denies the allegations contained in paragraphs 7, 68, 70 to 72, 74 to 77, 80,
83, 87, 90 to 93, 95 to 99, 213, 214, 223, 224, 226 to 228, 234 to 239, 241 to 248,
287 and 288 of the Amended Originating Application.

4.

BNS denies as drafted the allegations contained in paragraphs 66, 67, 82, 88, 215,
233 and 284 of the Amended Originating Application.

5.

With respect to the paragraphs 1 to 4, 17 to 23, 43 to 54, 56, 59 to 61, 64, 65, 69,
78, 79, 81, 84 to 86, 89, 219 to 221, 240, 285, and 286, BNS refers to the exhibits
mentioned thereto, denying anything not in conformity therewith.

6.

BNS prays act of the allegations contained in paragraphs 10 to 13, 94, 222, 225,
229 to 232 and 289 of the Amended Originating Application and will not response
at this point to legal arguments.

AND IN FURTHER DEFENCE, BNS RESPECFULLY SUBMITS THE FOLLOWING:
A.

Introduction

7.

The Plaintiffs allege that the administration fees invoiced by Defendants to class
members, with whom they have an instalment sale contract or lease contract, in
connection with the inscription of rights with the Register of personal and movable
real rights (the “RPMRR”) are disproportionate and abusive given the amount of
the RPMRR fees.

8.

As hereinafter more fully detailed, the credit charges invoiced by BNS in its
instalment sale contracts, including the administration fees invoiced, are
reasonable, proportionate and compliant with the applicable provisions of the
Consumer Protection Act (the “CPA”) and of the Regulation respecting the
application of the Consumer Protection Act, CQLR, c.P-40.1.

B.

The administration fees invoiced by BNS

9.

On the first page of BNS’s instalment sale contracts, as part of the cost of financing,
administration fees of $72.78 are included at item (10), as appears from Exhibits
P-7 b), P-7 c), P-7 d) and P-7 e).

10.

While the wording has changed over the years, all of BNE’s instalment sale
contracts filed by Plaintiffs have a heading entitled “Déclaration additionnelle” or
“Divulgation supplémentaire” indicating that administration fees include two (2)
different categories of administration fees:

11.

(a)

commission paid to a third party to register the right with the RPMRR; and

(b)

fees related to the processing and administration of the credit contract.

A plain reading of the contract makes it clear that these fees are all defined and
considered as part of the administration fees by BNS.
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The arguments raised by the Plaintiffs to the effect that BNS’ services as per the
instalment sale contract have changed and were reduced, based on the change of
wording over the years and the use of the word “traitement” in French are
completely ill-founded and unsupported by any evidence.

13.

Not only do Plaintiffs fail to explain what their understanding of “frais de traitement”
is, but a plain reading of the different contracts filed into evidence by the Plaintiffs
demonstrate BNS’s contracts clearly include administration fees. The Court also
did not authorize any common questions or conclusions related to the definition of
those fees.

14.

Plaintiffs allege at paragraph 77 D) of the Originating Application that there is no
breakdown of the administration fees invoiced to the class members, such that
they cannot understand the value of the different components of these fees.

15.

It is however abundantly clear that the Plaintiffs’ cause of action under section 12
CPA was not authorized in the present matter, as appears from the Court record.

16.

The Court of appeal clearly indicated:
[35]
Ainsi, considérant le montant minime des frais d’administration
réclamés respectivement par la BNE, la BMO et la Fédération Desjardins
par rapport à l’ensemble des obligations énoncées dans les contrats en
cause dans la présente affaire, la ventilation de ces frais en fonction des
diverses composantes qu’ils couvrent n’ajouterait aucune information utile
pour le consommateur et serait, au contraire, plutôt de nature à le
confondre avec une série de coûts divers qui seraient eux-mêmes
susceptibles d’être à leur tour ventilés.

17.

Contrary to what Plaintiffs allege, all of the fees invoiced by BNS relate to the
administration of instalment sale contracts and once again, the object of this case
does not concern the right for BNS to invoice administration fees to the class
members, but whether those fees are disproportionate and abusive.

18.

Contrary to Plaintiffs’ assertions, the administration fees invoiced by BNS in its
instalment sale contracts are not limited to the registration of rights with the
RPMRR, but also serve to compensate BNS for the work involved in entering into
and administering this contract as a whole, as well as for the out-of-pocket costs
incurred by BNS.

19.

The processing and administration of the credit contract by BNS includes
numerous steps, including the following, as detailed in the affidavit filed by Mr.
Alain Henry, MBA, Vice-President and General Manager, Dealer Finance Centre
Québec, at Scotiabank, filed by the Plaintiffs as Exhibit P-26 a):
(a)

managing the relationship with the automobile dealers, providing them
with the required training, and reviewing and updating the material to

-4ensure the dealers can provide the customers with the appropriate
information;
(b)

receiving the credit application;

(c)

reviewing the submitted application and all of the customer’s information,
which may include, among other things, credit history, value of the
collateral, and assessing the credit worthiness of the co-signor (to the extent
that there is one);

(d)

providing and gathering any additional information that may be required;

(e)

assessing the customer’s credit and determining whether a loan should be
granted. A road map of the above-mentioned steps appears in the Dealer
Finance Center – Lending Application Process Map, filed by Plaintiffs as
Exhibit P-26 b);

(f)

processing and servicing the loan once it has been funded;

(g)

interacting with the customer and handling all questions and issues that may
arise during the whole term of the loan granted;

(h)

maintaining and updating the systems to administrate the loan;

(i)

preserving and administrating all the data received from the customers in
conformity with the applicable norms and as may be required by the
regulators; and

(j)

in some instances, collecting and mitigating BNS’ losses.

20.

The above-mentioned steps involve technology costs, as well as costs related to
the work that needs to be performed by BNS’ representatives.

C.

Administration fees are one component of the credit charges, which must be
evaluated as a whole

21.

The administration fees are part and parcel of the “credit charges”, as indicated in
the instalment sale contracts.

22.

Article 69 of the CPA defines “credit charges” as fees that consumers “must pay
under the contract” other than net capital. These credit charges are intended to
enable the consumer to know what is the accurate cost of credit.

23.

While there are several components to the credit charges, their total value makes
it possible for the consumer to make an informed choice, by establishing an
objective base of comparison of the cost of entering a given credit contract versus
other credit contracts.

24.

All of the components of the credit charges must be taken into account before
determining whether or not they are abusive. The administration fees, listed under

-5article 70 d) CPA, are only one of the numerous components listed as forming part
of the credit charges or the cost of credit.
D.

There is no disproportion of the obligations in the present case

25.

ln order to assess whether there is a disproportion between the obligations of the
parties, the Court must analyse the object of the contract and must determine
whether there is a gross disproportion between what the consumer pays and what
he/she receives.

26.

Plaintiffs allege that invoicing class members for an amount of $72.78 as
administration fees is exaggerated and abusive. However, these fees should not
be seen as more than twice the value of the RPMRR fees, but rather as less than
1 % of the total value of the contract and as a very small portion of the credit
charges invoiced to the client.

27.

In the present circumstances, the administration fees invoiced by BNS in the
installment sale contracts have a limited impact on the interest fees charged to the
customer.

28.

For example, the interest charged in Exhibit P-17 b) (the instalment sale contract
with Plaintiff Meilleur) is of 2.34%, and the value of the interest charged for 96
months is $3,591.01, while the amount in capital financed is $37,169.85.

29.

When adding the interest, the RPMRR registration fees of $37.00 and the
administration fees of $72.78, the total for the credit fees is $3,700.79.

30.

The credit fees charged remain very low and are nowhere close to the abusive
rates that have led our courts to conclude there was a disproportion between the
respective obligations of the parties and objective lesion or exploitation of the
consumer.

31.

When isolated, the amount of the administration fees of $72.78 represents 2% of
the credit fees invoiced for the whole instalment sale contract and 0.18% of the
total obligation of Ms. Meilleur.

32.

Consequently, the administration fees invoiced by BNS are not abusive.

33.

While this argument was not raised at authorization, Plaintiffs now claim that BNS’
administration fees are abusive given that they were of $36.69$ in 2012, as per
Exhibit P-7 a) (in the context of total credit charges of $2,382.28), and of $72.78 in
2015, as per Exhibit P-7 b) (in the context of total credit charges of $3,591.01).

34.

The increase of BNS administration fees over time is certainly not abusive, given
once again their limited amount, the third party service provider changes and
considering the credit charges as a whole.
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Plaintiffs also allege that one competitor, namely Services Financiers Honda, only
invoices administration fees of $5.25 in the context of an instalment sale contract,
as appears from Exhibit P-27.

36.

While this one example is insufficient to conclude that BNS’ administration fees
are abusive, Plaintiffs fail to note that the instalment sale contract Exhibit P-27
provides for a cost of credit of 2.57% which is higher than the cost of credit invoiced
by BNS:
(a)

Being 2.34% in 2015 to Ms. Meilleur in the contract Exhibit P-7b);

(b)

Being 1.18% in 2016 to Ms. Lapierre in the contract Exhibit P-7c);

(c)

Being 2.13% in 2017 to Ms. Trottechaud in the contract Exhibit P-7d);

37.

One cannot simply isolate one component and fail to take into account the much
broader nature of the credit charges which Plaintiffs completely ignore.

38.

In the present case, there are no allegations to the effect that what Ms. Meilleur
received as a counterpart to the administrative fees in the instalment sale contract
with BNS was disproportionate and abusive compared to the fees invoiced by
BNS.

39.

There is simply no disproportion and no exploitation.

E.

Plaintiff’s claim for punitive damages is ill-founded

40.

Plaintiffs’ claim for punitive damages on behalf of the putative class members is
based on article 272 CPA, which enables a consumer to claim punitive damages
where the merchant or the manufacturer did not fulfill a legal obligation pursuant
to the CPA.

41.

There is no failure of any obligation by BNS and there is absolutely no legal
justification to claim punitive damages in the present case.

42.

The fees invoiced by BNS in installment sale contracts comply with the requisite
legislative provisions.

43.

Moreover, there is no intentional, malicious or vexatious behavior on the part of
the BNS.

44.

Based on all of the foregoing, the Originating Application as amended on February
15, 2022 is ill founded in fact and in law.

45.

The present Defence of BNS is well founded in fact and in law.

FOR THESE REASONS, DEFENDANT PRAYS THIS HONOURABLE COURT TO:
A.

GRANT the present Defence;
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DISMISS the Plantiffs’ Amended Originating Application as amended on February
15, 2022;

C.

THE WHOLE with legal costs.
Montreal, April 4, 2022
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